
    

 

   

The FY2023 Budget Work Session &  
The Regular Meeting of the 

Brian Head Town Council  
www.Zoom.us (Click Here) 

 Via Zoom Meeting ID# 858 5850 0077 

 TUESDAY, APRIL 12, 2022 @ 9:00 AM 
 

 AGENDA 
  
A. CALL TO ORDER          9:00 AM 

B. PLEDGE ALLEGIANCE 

C. PUBLIC HEARING: COMMUNITY DEVELOPMENT BLOCK  

GRANT (CDBG) 2ND PUBLIC HEARING 
 

D. FY 2023 BUDGET WORK SESSION:             9:05 AM TO NOON 
 

REGULAR MEETING OF THE TOWN COUNCIL  
 

E. AGENDA ITEMS 
 

1. BRISTLECONE PARK PLAYGROUND EQUIPMENT REPLACEMENT DISCUSSION. Nancy 

Leigh, Town Clerk/ Kelly Marshall, Town Council.  A discussion on the replacement of the playground 

equipment for Bristlecone Park.   

 

2. TRADITIONAL SEWER COLLECTION VS. ALTERNATIVE COLLECTION DISCUSSION / 

APPROVAL.  Aldo Biasi, Public Works Director.  The Council will hold a discussion on the type of sewer 

collection systems.   

 

3. ASPEN MEADOW SOUTHEAST PRELIMINARY PLAT APPROVAL.  Rebecca Bennett, Town 

Planner.  The Council will consider approval of the Aspen Meadows Southeast Preliminary Plat.   

 

4. A RESOLUTION APPOINTING A BOARD OF EQUALIZATION AND REVIEW FOR THE 

TOWN OF BRIAN HEAD, UTAH SPECIAL ASSESSMENT AREA NO. 2021-02 (Falcon Court), 

SPECIAL ASSESSMENT AREA NO. 2021-03 (Trail Road), SPECIAL ASSESSMENT AREA 2021-04 

(Scenic Drive); SETTING THE DATES FOR THE BOARD OF EQUALIZATION TO HEAR AND 

CONSIDER OBJECTIONS AND CORRECTIONS TO ANY PROPOSED ASSESSMENTS; AUTHORIZING 

THE TOWN CLERK TO CAUSE TO BE PUBLISHED AND MAILED A NOTICE OF MEETING OF THE 

BOARD OF EQUALIZATION AND REVIEW; AND RELATED MATTERS.  Bret Howser, Town Manager.  

The Council will adopt a resolution appointing the Board of Equalization for the SAA’s.   

 

5. CONTRACT AWARD FOR THE 2022 WATER AND SEWER LINE PROJECTS FOR THE 

SPECIAL ASSESSMENT AREAS.  Aldo Biasi, Public Works Director.  The Council will award the 

contract for the water and sewer line projects for the special assessment area projects.   

 

F. ADJOURNMENT 

 

Date:   April 8, 2022 

 
Available to Board Members as per Ordinance No. 11-003 authorizes public bodies, including the Town, to establish 

written procedures governing the calling and holding of electronic meetings at which one or more members of the public 

board may participate by means of electronic communications. In compliance with the Americans with Disabilities Act, 

persons needing auxiliary communications aids and services for this meeting should call Brian Head Town Hall @ (435) 

677-2029 at least three days in advance of the meeting. 
 

CERTIFICATE OF POSTING 

I hereby certify that I have posted copies of this agenda in three conspicuous locations; Post Office, and the Brian Head Town Hall and 

have posted copies on the Utah Meeting Notice Website and the Brian Head Town website and have caused a copy of this notice to be 

delivered to the Daily Spectrum, a newspaper of general circulation. 

Nancy Leigh, Town Clerk 

https://www.google.com/url?q=https://us02web.zoom.us/j/85858500077&sa=D&source=calendar&ust=1649891261009149&usg=AOvVaw3B1uYunH2nF2TaPdpVnAQs
https://www.google.com/url?q=https://us02web.zoom.us/j/85858500077&sa=D&source=calendar&ust=1649891261009149&usg=AOvVaw3B1uYunH2nF2TaPdpVnAQs


STAFF REPORT TO THE TOWN COUNCIL 
SUBJECT: Community Development Block Grant (CDBG) Second 

Public Hearing  

AUTHOR:  Shane Williamson, Town Treasurer 

DEPARTMENT: Administration 

DATE:  April 12, 2022 

                                     TYPE OF ITEM: Discussion 

 

 

SUMMARY: 
The Town Council will be holding a public hearing to receive public input on and discuss 

the project relative to the CDBG grant.  

 

BACKGROUND: 
Brian Head Town is eligible to apply to the Utah Department of Workforce Services for 

funding under the Community Development Block Grant (CDBG) Small Cities Program, a 

federally funded program administered by the State of Utah, Housing and Community 

Development Division (HCD). The Town is eligible to apply for CDBG funding provided the 

Town meets the applicable program requirements.  The Town applied in January and 

received an approval for funding for this grant.  Therefore, as a requirement of the CDBG 

grant award, Brian Head Town is holding a public hearing to receive input from its citizens 

regarding the grant award.  

 

ANALYSIS: 
The purpose of the public hearing is to provide citizens with pertinent information about the 

Community Development Block Grant program and to allow for discussion of the project and 

its benefits to the Town. Following the first public hearing, the Town settled on and applied 

for a water tender truck for the Fire Department to better provide fire protection in areas 

without the water system.  The Town received the grant and now has entered into the process 

for the final application and receiving the funds in August 2022. 

 

FINANCIAL IMPLICATIONS: 
Not applicable since this is just a public hearing and no action will be taken.  
 

STAFF RECOMMENDATION: 
Not applicable since this a public hearing only. 

 

PROPOSED MOTION: 
No applicable since this is a public hearing only. 

 

ATTACHMENTS: 
A - Public Hearing Notice 



CDBG PUBLIC HEARING NOTICE 

____________________________________________________________________________ 

Entity:  Brian Head Town 

Body:   Town Council 

Subject:  Grant Proposals 

Notice Title:   Community Development Block Grant (CDBG) Second Public Hearing 

Notice Type:   Hearing  

Date and Time: April 12, 2022 / 9:00 AM  

Description/Agenda: 

COMMUNITY DEVELOPMENT BLOCK GRANT (CDBG) 

SECOND PUBLIC HEARING NOTICE 

Brian Head Town will hold a public hearing to discuss the project determined to be applied for in the 

CDBG Small Cities Program in Program Year 2022.  Brian Head Town will acquire a water tender 

apparatus for the Brian Head Fire Department located at 535 South Vasels Road, Brian Head, UT 
84719.  Comments will be solicited on project scope, implementation and its effects on residents.  The 

hearing will begin at    9:00 A.M. on April 12, 2022, and will be held Brian Head Town Hall Council 

Chamber, 56 N Hwy 143, Brian Head, UT 84719.  Further information can be obtained by contacting 

Nancy Leigh (435) 677-2029.  In compliance with the Americans with Disabilities Act, individuals 

needing special accommodations (including auxiliary communicative aids and services) during this 

hearing should notify Nancy Leigh at Brian Head Town Hall Council Chamber, 56 N Hwy 143, Brian 

Head, UT 84719 at least three days prior to the hearing. Individuals with speech and/or hearing 

impairments may call the Relay Utah by dialing 711.  Spanish Relay Utah: 1.888.346.3162.

Published the State of Utah’s Public Meeting Notice Website – www.utah.gov/pmn  on   April 4, 2022  

http://www.utah.gov/pmn


STAFF REPORT TO THE TOWN COUNCIL 
SUBJECT: Bristlecone Playground Equipment Replacement 

AUTHOR:  Nancy Leigh, Town Clerk 

DEPARTMENT: Administration 

DATE:  April 12, 2022 

 TYPE OF ITEM: Discussion 

 

 

SUMMARY: 
The Council will discuss and consider an approval for the Bristlecone playground equipment 

replacement.   

 

BACKGROUND: 
Over the past few years, the Council discussed replacing the existing playground equipment 

currently located at Bristlecone Park due to the age of the playground equipment, but due to 

the cost and the lack of acquiring grant funding, the project was postponed.  

 

In October 2021, the Council made a site visit to the pavilion area to review the area for the 

public art piece “Brian the Bear” and during that site visit, the relocation of the playground 

equipment was discussed and possibly moving the playground to the east of the pavilion 

along with replacing the aging equipment with an imaginative play style of playground 

equipment.   

 

ANALYSIS: 
During the FY2023 Strategic Planning Retreat, the playground equipment was again 

discussed with a stronger effort to replace and relocate the playground equipment.  From the 

Strategic Retreat, the Council held a meeting on February 8th in which the Council gave 

direction to staff to create a focus group of local children to gather their input on playground 

equipment and bring a recommendation to the Council.   

 

Council Member Marshall and Town Manager, Bret Howser first met with the focus group 

to review the options of the playground equipment. From that meeting, three options were 

derived from the met with the focus group of local kids that met twice to review different 

options they would like to see in playground equipment, here are some of the takeaways:  

 

• Climbing apparatuses are important 

• Swings are a must 

• Every playground needs slides. The older the kid, the taller the slide.   

 

From this, we asked Vern from Garrett Parks & Play to put together three options for us to 

present to the focus group again.  On March 30th, we gathered the focus group again and 

presented them with the three options and received some additional feedback to create a final 

presentation for the playground. 

 

We asked for a larger play piece with the following:   

• Three (3) slides; with a slide for younger children.  

• Climbing Wall 



• Two (2) interactive panels: one panel with drums and another panel identifying

heights.

• Log climber.

• Three (3) deck stations.

• Spiral climber

Along with the main play piece, the following freestanding pieces were added: 

• Bison Rock

• Cub Rock

• Pegasus Net

• Swing set with 2 regular swings, ADA swing, toddler swing & tire swing.

The attachment shows the several different views of the playground equipment along with 

the diagram showing the layout for the playground.  In speaking with Vern from Garrett 

Parks & Play, he explained that the bubble around each piece of playground equipment is 

the safety distance that is required, and the outer bubble is the proposed parameters of the 

playground.   

We will need to review the site again to ensure that the pieces will fit within the area we 

have designated for the playground and believe we may need to move it a little towards the 

restroom area as well.   

FINANCIAL IMPLICATIONS: 
Listed below is a breakdown of the cost for the proposed playground equipment: 

Bristlecone Playground Replacement 

Playground Equipment: $112,658 

 Nature Theme Play Piece 

 Climbing Features 

 Swings 

Installation of playground equipment $34,760 

Surfaces:  Wood Fiber - 150 cubic 

yards $6,475 

Total: $153,893 

It was also reported that the Tourism Bureau would also consider donating $10,000 towards 

the playground equipment after applying for a Restaurant Tax Grant that was denied for the 

playground equipment. Bret has  also identified funding options in the proposed 

FY2023 budget and can further elaborate on the funding aspect for this project.   

We have also requested some different surface options/costs, but have not received them at 
the time of this staff report.  We may be presenting them during the presentation of this 
agenda item if they are received by Tuesday's meeting. 

BOARD/COMMISSION RECOMMENDATION: 
N/A 

STAFF RECOMMENDATION: 
Staff recommends Council consider budgeting for the playground equipment in the 

FY2023 budget.   



PROPOSED MOTION: 
N/A – Informational Item only 

ATTACHMENTS: 
A – Playground Equipment & Quote 
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Estimate 21373 Brian Head | SD-02 Estimate 1

Estimate

PROJECT BRIAN HEAD DRAWING N/A ESTIMATE 21373-2

BILL TO BRIAN HEAD TOWN SHIP TO NANCY LEIGH OPTION 2

DATE 4/6/2022

BRIAN HEAD, UT 84719 BRIAN HEAD, UT 84719 EXPIRES 6/5/2022

NLEIGH@BHTOWN.UTAH.GOV NLEIGH@BHTOWN.UTAH.GOV

ITEM DESCRIPTION QTY AMOUNT
1001 PLAY STRUCTURE 714S625: NATURE THEME MIRACLE PLAY SYSTEM (WITH REQUESTED 

CHANGES)
1.00 ($ 77,621.00)   

1003 FREESTANDING PLAY BISON ROCK 1.00 ($ 8,683.00)      

1003 FREESTANDING PLAY CUB ROCK 1.00 ($ 2,928.00)      

1003 FREESTANDING PLAY PEGASUS 4M NET 1.00 ($ 15,340.00)   

1003 FREESTANDING PLAY 5" OD ARCH SWING, 3 BAY, 2 BELTS, 1 TOT, 1 INCLUSIVE, 1 TIRE 1.00 ($ 8,086.00)      

6003 INSTALLATION INSTALLATION OF BRIAN HEAD CONFIGURATION 1.00 ($ 34,760.00)   

2003 ENGINEERED WOOD FIBER SURFACING 150 CY ENGINEERED WOOD FIBER 150.00 ($ 4,005.00)      

6003 INSTALLATION INSTALLATION OF ENGINEERED WOOD FIBER 150.00 ($ 2,475.00)      

($ -  )                

($ -  )                

($ -  )                

($ -  )                

($ -  )                

($ -  )                

($ -  )                

Thank You SUBTOTAL ($ 153,898.00)

SALES TAX ($ -  )                

Thank you for choosing Garrett Parks and Play for your recreation equipment needs. We sincerely appreciate your business! OFFLOAD ($ -  )                

TOTAL ($ 153,898.00)



Estimate 21373 Brian Head | SD-02 Estimate 2

Questions about your Estimate? Contact us!

P.O. Box 57246, Murray, UT 84157

1 (800) 748-4608 / (801) 265-8443 

design@garrettplay.com

Notes

SALES TAX

Sales Tax (if applicable) is subject to change based on purchase location and order date. Final Sales Tax amount will be reflected on invoice(s).

FREIGHT

Freight costs are included in these prices.

PAYMENT / PERFORMANCE BOND

Payment and/or performance bond costs are not included in this estimate. If a payment and/or performance bond is required to complete this project, the 
cost will be added to this estimate or will result in a change order.



STAFF REPORT TO THE TOWN COUNCIL 
SUBJECT:  Traditional Sewer Collection vs Alternative Collection 

AUTHOR:  Aldo Biasi 

DEPARTMENT: Public Works 

DATE:  April 12, 2022 

TYPE OF ITEM: Discussion 

 

 

SUMMARY: 
The Council will discuss the difference between traditional gravity flow sewer collection 

systems vs alternative sewer collection systems.  Council will consider adding a low-pressure 

sewer collection system / lift station design specification (still to be designed) to the Public 

Works Construction Standards Manual.  By adopting specifications into the Public Works 

Standards, the Town will be able to control the types of systems that are allowed in Town 

and create a standard of quality for what is installed. 

  

BACKGROUND: 
With the continuing growth that Brian Head Town is seeing, areas of Town are being 

developed that do not fit the typical gravity flow sewer collection system.  The need for lift 

stations or low-pressure sewer systems is going to become more common as the Town 

continues to grow.  Currently, the Public Works Standards do not have any details or 

specifications on what will and what will not be allowed other than gravity systems.  

 

A low-pressure system has been proposed by a developer to the Town for their consideration 

and Staff has visited a municipality that has had this system in place for the last 15 years to 

learn more about them.  

 

ANALYSIS: 
 

Traditional Sewer Collection 

 

Sewers are hydraulic conveyance structures that carry wastewater to a treatment plant or 

other authorized point of discharge. A typical method of conveyance used in sewer systems is 

to transport wastewater by gravity along a downward-sloping pipe gradient. These sewers, 

known as conventional gravity sewers, are designed so that the slope and size of the pipe is 

adequate to maintain flow towards the discharge point without surcharging manholes or 

pressurizing the pipe. 

 

Alternative Sewer Collection 

 

Due to the lay of the land, sewage pumping or lift stations may be necessary as a result of 

the slope requirements for conventional gravity sewers, which result in a system terminus 

(i.e., low spot) at the tail of the sewer, where sewage collects and must be pumped or lifted 

to a collection system. Pumping and lift stations substantially increase the cost of the 

collection system. 

 

There are also different ways these sewers can be combined.  Examples are listed below: 



• Gravity flow sewer line in the roadway, if the house were on the lower side of the 

street, they would have to pump back up to the main in the street. (Pressurized 

lateral, Gravity main) 

• Gravity fed sewer collection system that collects the entire area and flows to one lift 

station and then is pumped up to an existing gravity flow main line through a pump-

back line. (Gravity main, lift station) 

• Low pressure laterals and main line that pump up to a discharging manhole on a 

gravity flow line.  (Pressurized lateral, Pressurized main) 

 

Considerations 

 

 
 

As the Council can see from the considerations provided, both systems are comparable to 

each other and both would require maintenance, although different types than what Town 

Operators are accustomed to.   The differences mainly being (in no particular order): 

 

• No lift station to maintain on Low-Pressure 

o Each lot in a low-pressure system would have its own pump that the 

homeowner is responsible for. Town Operators would not be working on private 

pumps and would only be responsible for the collection system pipe network. 

 

• Town currently does not have the equipment needed to repair a low-pressure system. 

o Low- pressure systems are constructed using HDPE pipe and all pipe/fittings 

are fused together. This equipment can be purchased. The rest of the 

equipment needed to maintain the Town currently owns or could rent if a 

larger track hoe is needed for the repair.  The low-pressure main line will be 

the lowest utility in the street and that puts them installed around the nine-

foot-deep mark. The reason for this is to protect the low-pressure system from 

being hit by other utilities being installed.  

 

o  Traditional gravity flow sewer depths are also around the nine-foot mark, 

sometimes even greater depending on locations.   

 

 

Routine Maintance Collection mains yes Yes

Yearly Maintance Collection Mains yes Yes

Repairs yes Yes

Town Currently Owns the Equipment needed for repair yes No

Lift station Pump Maintenance Daily Rounds yes No

Lift station Building Maintenance yes No

Lift Station Utilities yes No

Routine Manhole Maintenance yes Yes

Yearly Manhole Maintenance yes Yes

Order control Issues yes Yes

Infiltration Issues manholes and collection mains yes No

Infiltration Issues manholes only No Yes

H2S Hydrogen Sulfied Issues Yes Yes

Require Home Owner Maintance on laterals/pumps Yes Yes

Requires Power to operate Yes Yes



• Odor Control Issues.  

o Each of the systems (low-pressure and gravity flow) can have order issues.  

Low-pressure systems tend to have a higher odor issue at the discharging 

manhole location.  This is due to the fact that the system is closed, and it is 

taking longer for the sewage to make its way to the gravity floe mainline. With 

this added time, the sewage is becoming anerobic in the low-pressure line.  

Odor control units can be installed (see attachments) on the discharging 

manholes to help deal with these issues.  Also, routine flushing of the main 

lines will also help (see flushing manhole detail in attachments). Once build 

out is achieved (on both types of systems), more flow is moving through the 

mainlines and this can help reduce the odor problems.  

 

• Higher Hydrogen Sulfide H2s Gas levels in Low- Pressure system due to the sewage 

going anerobic during the retention time in the pipe network before it makes it way 

to the discharging manhole. 

 

o Hydrogen Sulfide is a corrosive gas that will eat the concrete lining of 

traditional manhole and older concrete sewer mainline.  At the discharging 

manhole locations in a low-pressure system, the manholes/mainlines would be 

poly lined or plastic to protect them from this corrosive gas.  Traditional gravity 

flow mainline also can have corrosion issues from buildup gasses.  This is why 

you have holes in manhole lids, they are there to vent these gases out. When 

you seal a manhole, you have to provide remote option to vent out (similar to a 

remote air vac on a culinary water main). Operators have ventilation units that 

blow fresh air into the manholes and also atmospheric monitors that keep 

operators safe from higher levels of gasses in manholes. 

 

• Power Required to Operate 

o Traditional gravity flow sewers do not require power to operate, as gravity does 

the work needed.  However traditional gravity sewers with a central lift station do 

require power to operate pumps.  A lift station can be equipped with a backup 

power generator to continue to provide service during a power outage.   

 

o E/one low flow pressure pump do require power to run.  They also can run by a 

backup generator if the homeowner has one.  They also have additional capacity 

in the collection tank to be able to hold effluent longer during a power outage.  

With this added space, homeowners are able to continue to use their systems for a 

limited amount of time during the outage.  

 

 

FINANCIAL IMPLICATIONS: 
At this time Staff does not have a financial comparison for the two system that would show 

the cost benefit to the Town.  It is assumed that if both systems were installed correctly and 

didn’t require more than normal maintenance over the course of year, there would be a utility 

cost savings to the Town for not having to operate the traditional lift station. Each individual 

homeowner would bear the cost of pumping. 

 



The E1 system would utilize HDPE pipes which would be fused. The Town does not currently 

have the equipment to fuse pipes if and when a repair is needed. An example of the required 

equipment is attached and would cost around $20-25,000. 

 

There is a potential cost savings benefit to a contractor or a developer depending on the 

situation.   

 

BOARD/COMMISSION RECOMMENDATION: 
N/A 

 

STAFF RECOMMENDATION: 
Staff recommends the Council direct staff to add design standards for lift stations and low-

pressure sewer systems to the Public Works Standards Manual. As growth continues, Staff 

believes the Town will see more of these types of systems needing to be installed and staff 

wants a solid design in the standards. 

 

PROPOSED MOTION: 
N/A 

 

ATTACHMENTS: 
A - Examples of Details for low-pressure system 

B - HDPE Fusing equipment 

C - EOne PS Presentation for Brian Head 

D - EOne RPF Manual for Oder Management 
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Pressure Sewer System
Pressure Sewer Systems

Background and Details

Derek Lachut – Director of Engineering (dlachut@eone.com)
Trent Woodward – Regional Manager (trent.woodward@eone.com)



A Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA PCC Company

Agenda

 Introduction

 History of Pressure Sewer and E/One Background

 Applications and benefits of Pressure Sewer

 Specific Topics for Brian Head
 Odor

 Power Outages

 Operations and Maintenance

 Open Discussion



A Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA PCC Company

E/One History

 American Society of Civil Engineers / United States 
Environmental Protection Agency

 General Electric spinoff

 Formed E/One 1969

 Global market  leader with commanding share in USA, 
Europe & ANZ

 Acquired by Precision Castparts Corp. (PCC) in 1999
 PCC Acquired by Berkshire Hathaway in 2016



A Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA PCC Company

Pressure Sewer Market Leader 

 Created the Pressure Sewer Market

 Global Distribution Network of Sales & Service

 Singular Focus

 + 750k Manufactured and Installed, Globally 

 + 2.5M Users Served Daily 
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The Pressure Sewer System
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The Pressure Sewer System
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Pressure Sewers System Applications
 Flat terrain 

 Wet terrain (coastal or high water table)

 Rocky terrain

 Hilly terrain

 Expand the service area of existing collection
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Pressure Sewers System Applications

40

40

20

New Land 
Development

Replace Existing 
Systems

Septic Tank 
Replacement
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Advantages –
 Pressure Sewer does not have any central critical 

infrastructure.  A fault at one site will not affect the 
operation at other sites

 Pressure Sewer sites can identify system abusers -
debris or infiltration more effectively than vacuum or 
gravity systems 

 Pressure sewer systems have zero infiltration which 
significantly reduces the burden on downstream 
infrastructure

 Grinder pump stations provide a level of emergency storage 
in the event of a power outage or equipment fault

Pressure Sewer Systems
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Advantages –
 Pipe networks are shallow (relative to gravity), easier to 

install, and more resilient

 Pressure sewer systems overcome topographical 
challenges (hilly and flat) without large critical 
infrastructure

 Pressure sewer systems have zero infiltration which 
significantly reduces the burden on downstream 
infrastructure

 Grinder pump stations provide a level of emergency storage 
in the event of a power outage or equipment fault

Pressure Sewer Systems
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The E/One System
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Brian Head Topics

Odor
 Power Outages
Operations/Maintenance
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Odor
Hydrogen sulfide (H2S) is the most common source of odor in ALL 

wastewater systems
Most common contributors to H2S production in Pressure Sewer Systems:
 Temperature (hotter = increased H2S production)
 Retention time (longer = increase H2S production)

 Velocity, pipe size, pumping distance are factors
 Normally the key waypoint for likelihood of odor

*other drivers for H2S but are more uncommon in normal Pressure Sewers

Odors in Pressure Sewer systems are almost always at the discharge point
 Odor at grinder pump station (tank) are uncommon
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Odor
Odor consideration at discharge point
 Likelihood is usually a function of the retention time
 Different “rules of thumb” and regulatory odor risk guidelines

 Less than 4 hours = low risk of septicity
 4 to 8 hours = medium risk
 Greater than 8 hours = high risk 

 Need for mitigation is a function of location/type of discharge point
 Discharge into head works of treatment plant = little/no need for mitigation
 Existing collection system (e.g. manhole, pump station, etc.)

 Existing odor control?
 Location of discharge point – isolated versus residential

 Mitigation Options
 Passive methods (activated carbon, biofiltration)
 Active methods (chemical dosing, routine flushing)
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Power Outages
Grinder pump stations require electricity
Grinder pump stations have onsite emergency storage
 Varies based on station selection
 Larger is not always better -> larger stations = more retention = odor and corrosion

 Likelihood of “extended” power outage
 Most power outages are 4 or fewer hours
 Balance cost of “solution” versus cost/risk of extended outage

 Power Outage Water Use
 Water use typically decreases significantly during power outages

 No water-use appliances operate (dishwasher, washing machine)
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Power Outage

Options to mitigate risks during power outages
 Whole home generators

 No additional Grinder Pump station options required
 Alarm panel provision for generator receptacle

 Allows homeowner or service provider to connect portable 
generator (6.5kW or greater) 

 Remote monitoring system
 Local option – Remote Sentry

 Hardwired, battery powered high level alarm system
 Provides “Power Loss High Level Alarm”

 Cellular option – Sentry Advisor
 Provides homeowner or service provider notice of power loss
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Operations and Maintenance

 Force main / Pipe Network
 Follow industry/code/regulatory guidance
 HDPE is recommended for durability
 Unauthorized excavations are biggest risk

 E/One Station is Purpose Built
 Designed as an appliance

 Modular
 Easy to remove/replace
 No preventive maintenance



A Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA Berkshire Hathaway CompanyA PCC Company

Operations and Maintenance

Training and Certifications
 Factory Training 

 Online & Video Conference Training

 E/One Field Training 

 Service Technician Certifications (Level 1, 2, 3)

 Certified Installer Program (Level 1, 2)

Tools
 Web Hosted Service Apps

 Certified Start-Up
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Operations and Maintenance
Fairfield Glade, TN

564 pumps $/pump/yr.:  $19.45

Jerusalem, NY Maintenance Costs

𝑀𝑇𝐵𝑆𝐶 𝑖𝑛 𝑌𝑒𝑎𝑟𝑠  𝑁𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑃𝑢𝑚𝑝𝑠 𝑥 𝑌𝑒𝑎𝑟𝑠 𝑖𝑛 𝑆𝑒𝑟𝑣𝑖𝑐𝑒𝑇𝑜𝑡𝑎𝑙 𝑆𝑒𝑟𝑣𝑖𝑐𝑒 𝐶𝑎𝑙𝑙 𝐷𝑢𝑟𝑖𝑛𝑔 𝑃𝑒𝑟𝑖𝑜𝑑 MTBSC Average for E/One Pumps = 8-10 years
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Installations Around the Globe – 750,000+ Units
United States
Indianapolis, IN: 9,000 units

Fairfield Glade, TN: 3,000 units

Grand Strand, SC: 3,000 units

Long Island, NY: 6,000 units

Mountain Water, KY: 2,500 units

Saratoga County, NY: 2,200 units

Florida Keys: 4,000 units 

Chelmsford, MA: 1,400 units

Globally
Sweden, Norway, Finland & Denmark: > 100,000 units 

South East Water, Victoria, Australia: 9,000 units 

Sydney Water, New South Wales, Australia: 6,000 units 

Rotorua Council, Bay of Plenty, New Zealand: 2,500 units

Christchurch City Council: 3,000 units

Poland: 2,500 units 
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Powder Day Installations
Park City, Utah

Telluride, Colorado

Big Sky, Montana

Jackson, Wyoming

Whitefish, Montana

Bridger, Montana

Copper, Colorado

Vail, Colorado

Winter Park, Colorado

Steamboat Springs, Colorado
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Odors can be a problem from time to time in all types of sewer systems.
Large–diameter, long–distance force mains have been a classic source of
gas generation, odor and sometimes corrosion. Much study and experimen-
tation on the force main problem has resulted in a large body of theoretical
and practical knowledge that is available for use, if needed, in designing and
operating odor control systems for pressure sewers.

Principles of Odor Production

The  most common odor problem in wastewater force mains and pressure
sewers is caused by release of hydrogen sulfide (H2S) gas. Other odor
producers such as mercaptans and indols are rarely present unless an
industrial site is contributing to the flow. Hydrogen sulfide has a characteristic
rotten egg odor in low concentrations, but exposure for only a few seconds
will deaden the human sense of smell so that the warning sign disappears.
Under such conditions, the gas is highly toxic and death can result from very
short exposures—measured in seconds, not minutes.

Hydrogen sulfide production is influenced by the following conditions:

 Amount of dissolved oxygen (D.O.) in the wastewater

 Presence of sulfate and nitrate compounds in the wastewater

 Temperature of the wastewater

 pH of wastewater

 Turbulence

 Velocity of flow

 Condition of pipe and wetwell walls

 Retention time

Each of these factors can exert complex and interacting effects on the total
odor–producing mechanism. Some examples:

 The amount of dissolved oxygen that water can contain in solution
is reduced by increased concentrations of dissolved compounds in
the water, such as sulfates, nitrates or chlorides (bad). See Table
C, “Dissolved–Oxygen Solubility Data,” from Wastewater Engin-
eering later in this section.

 The amount of dissolved oxygen in solution is decreased as water

5.12 ODOR CONTROL IN PRESSURE SEWER SYSTEMS
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temperature increases (bad). This can also be readily seen from
the table from Wastewater Engineering.

 Turbulence can cause dissolved hydrogen sulfide to be released
from solution into the atmosphere (bad), while in some other
instances turbulence results in reaeration and prevents odors
(good)

 Reduction of oxygen proceeds relatively independent of pH for
values of from 5.5 to 9, but pH may be reduced even further by
the condensation of sulfuric acid (H2SO4) into the wastestream

 The speed of chemical oxidation–reduction reactions is directly
influenced by temperature, generally the reaction rate doubles for
a 10 C increase in temperature

 In northern climates, a buried pipeline may not rise above 55 F/13
C all year, so the odor potential is low even in summer

 In more temperate regions, with warmer temperatures and shal-
low trench depths, the flow may remain warm enough to require
odor control all year

 Velocity of flow can ensure dissolved oxygen concentrations
remain above the critical 1 mg/l level needed to maintain aerobic
conditions

 Low velocity combined with large pipe size can lead to slow
exchange of the wastewater giving it time to become thoroughly
oxygen depleted (anaerobic) and into a disagreeable gas–releas-
ing odorous condition. This potential is usually expressed as
retention time, or the average number of hours sewage spends on
its way from the beginning to the end of the pipeline.

 Release of H2S, besides causing odor complaints, can also result
in serious sulfuric acid corrosion of many commonly used materi-
als of construction, especially concrete in gravity pipe and man-
holes and cast iron pipe, fittings, pumps and valves

From the above, two significant conclusions emerge:

1. The phenomena resulting in odor and corrosion are quite complex and can-
not be reduced to a single variable such as temperature or retention time alone.

2. Much knowledge and expertise are available for implementing a solution to
each specific problem. Such solutions need not be expensive or complicated.
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Case Histories

Hydrogen Peroxide (H2O2) — Weatherby Lake, Missouri

A problem appeared in 1976, the first summer. Odor was very noticeable at
several houses in the vicinity of a large pumping station that received the
discharge from a long pressure main with lower than design flow. At the time,
there were about 300 houses each with a GP 210 in the front or side yard.
The project engineer made a study of retention time and installed a small,
inexpensive, chemical feed pump (similar to an LMI swimming pool pump)
about 30 minutes flow time upstream from the discharge point into the lift
station. Hydrogen peroxide (H2O2) in 50–gallon plastic carboys and a small
wooden building that looked like a “tall” dog house completed the system at a
cost of less than $1,000. At this location, the temperature moderates suffi-
ciently that there is no odor during about half the year.

May to October is the typical odor control season but is easily adjusted to the
vagaries of weather from year to year. Hydrogen peroxide is a strong oxidizer
but is otherwise quite safe and stable to handle. This chemical is available
from several large companies. Among them, Du Pont has been a pioneer and
offers outstanding product support, application notes and literature.

The Weatherby Lake hydrogen peroxide treatment system consisting of four
feed stations performed satisfactorily for 14 years, until supplanted in 1990 by
the less–expensive technique described below.

Bioxide® — Weatherby Lake, Missouri

Bioxide oxidizes H2S by means of proprietary liquid organic nitrate com-
pounds injected into the wastewater at least two hours residence time up-
stream from the discharge point. It was successfully tested at Weatherby
Lake in 1990 and adopted soon thereafter. The performance is excellent and
a cost savings of 60 percent over hydrogen peroxide was realized. This
method became permanent following the full–scale field trials. Bioxide is a
process patented by Davis Water and Waste and available through a turn-
key–type contract that includes equipment, chemicals, installation and
startup. Handling and storage of the chemical is non–hazardous.

Oxinite® — Pierce County, Washington

An odor problem at a large downstream pumping station resulted from long
residence time and warm summer temperatures. An Oxinite system was
installed in 1991. This proprietary process converts atmospheric oxygen to
ozone electrostatically. A noiseless machine with no moving parts, the Oxinite
generator is housed above ground adjacent to the main pumping station.
Ozone is blown into the sewage pump wetwell and has been very successful
in eliminating complaints. The Department of Utilities operators are pleased
with the system and report that the only operating costs are for electric power
and periodic cleaning of the intake air filters.
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Potassium Permanganate (KMn04) Pellets — Cranston, Rhode Island

A paper presented at WEFTEC ‘91 describes how odor from air relief valves
on a large sewer was controlled at multiple vents into crowded city streets of
Cranston, Rhode Island. Vertical vent risers were extended up through the
sidewalk to just above head height (about eight feet). They terminate in
decorative hooded baskets, filled with 10 pounds of potassium permanganate
(KMnO4) crystals, through which the sewer gas must pass before being
released to atmosphere. The hoods controls pests or vandals and keep the
crystals dry. The KMnO4 crystals are replenished at 6– to 10–month intervals;
this technique should be useful in air–release valve pits.

Organic Biofiltration

This technique is based on absorption and biological degradation of odorous
and organic air pollutants by microorganisms within a solid media matrix.
Biofilter media can consist of materials such as compost, bark, wood chips,
soil, sludge or a mixture of these and other materials. Most systems are
essentially an upflow filter with distribution plenum at the base. Humidified,
odor–laden air is blown through the media bed from bottom to top at a rate
that provides at least one–minute detention time. Leachate must be collected
and piped to a suitable sump. A leachate pH of about 2 indicates good perfor-
mance. Biofilters have been used for decades but are currently undergoing a
renaissance. Moisture in the biofilter bed is reported as essential, and all but
the most rudimentary systems provide some form of  humidification. Hydro-
gen sulfide removals greater than 99 percent are reported consistently on
odor input levels up to 75 ppm.

Capital and operating costs are reported to be less than 1/3 that of chemical
feed systems. Significant land area is required that could be a limitation in
crowded cities, but is not a problem in suburban or rural areas.

At this writing, there were no known applications of biofiltration to E/One
sewer systems, but their use would appear entirely suitable for LPS in subur-
ban situations where lowest cost is a primary consideration. Sketches of two
typical biofilters are shown schematically in drawings at the end of this sec-
tion, one from an article in the August 1996 issue of Operations Forum
magazine, and the other from a paper presented at WEFTEC ‘96.

General

Because reaction to odors is largely subjective, it is helpful to obtain as many
details as possible about each complaint. A simple questionnaire along these
lines will help to determine the true cause and source as rapidly as possible.
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SPRINKLER HEADS
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Suggested Odor Complaint Form

 Nature and intensity of odor

 Apparent source

 Duration

 Date and time of day

 Wind speed and direction

 Temperature

Summary

Odor problems are not specific to pressure sewers, but are characteristic of
many common sewage handling processes, particularly long force mains
discharging to atmosphere into another pump wetwell or gravity manhole.

A body of knowledge, expertise, equipment, chemicals and processes is
readily available for solving any potential odor problem that may arise in
connection with a LPS. Most applications will require site–specific evaluation
and recommendations including, in many cases, a full–scale field test. Manu-
facturers of chemicals and processes are usually anxious to cooperate by
furnishing free trial materials, application recommendations and sometimes
even field testing labor.

The following general guidelines are useful as a starting point in application
studies:

 Keep lines as short as possible

 Design for the highest possible velocity consistent with acceptable
friction head losses

 Higher sewage temperatures tend to cause more odor problems

 Avoid intentional turbulence where pressure sewers discharge into
a gravity manhole or large pump station wetwell

 Periodic line flushing by preventing significant buildup of organics
on the interior of pipe walls can sometimes offer a satisfactory
and cheaper alternative to the need for sustained chemical or
other treatment



   
 

Staff Report to the Town Council 
 

SUBJECT:          Third Review Preliminary Plat Review: Aspen Meadows   

                                          Southeast 

AUTHOR:      Becky Bennett 

 DEPARTMENT: Administration 

   DATE:  April 12, 2022 

                                     TYPE OF ITEM: Legislative Action 

 

Summary: 
The Town Council will consider approval of the preliminary plat for the proposed Aspen 

Meadows Southeast subdivision. 

 

Background: 
This property was originally proposed as a phase of the Steam Engine Meadows subdivision 

around 1998.  The property has remained vacant over the years and was recently purchased 

by Plumb Gardner Investment.  

 

The applicant submitted an application for Schematic Plan Review in December 2020, 

following a pre-application conference with staff. The Schematic Plan was approved the on 

January 4, 2022. The applicant has now applied for the preliminary plat approval. A public 

hearing was held on February 15, 2022 at the Planning Commission level and on February 

22, 2022 at the Town Council level. The item was tabled at both meetings until the draft 

development agreement, CC&Rs, and phasing plan was submitted, and the Town Engineer 

completed their review of preliminary construction drawings.  

 

Planning Commission reviewed the preliminary plat again on March 15, 2022 and the item 

again was tabled with instructions to the applicant to work with adjacent property owners 

and staff on a potential access point to the Timbercrest subdivision. 

 

The Planning Commission then approved the Preliminary Plat at the next meeting on April 

5, 2022 with no edits or revisions.  

 

Analysis: 
The following are the Standards for Review for a Preliminary Plat: 

 

• The proposal does not significantly deviate from the schematic plan insofar that the 

schematic plan was consistent with local ordinances and state statute. 

• The proposed water distribution system is connected to the Town’s water system and 

meets the requirements of the Town. 

• Provision has been made for a public sewer collection system and is connected to the 

Town’s sewer system and meets Town requirements. 



• Preliminary engineering plans provide evidence that public services (roads, trails, 

transit, storm water, snow storage, fire, police, gas, electricity, telecommunications, 

and recreation) meet the requirements of this title and applicable codes. 

 

Findings of fact were addressed in the March 11, 2022 staff report to the Town Council. 

Recommendations from staff resulting from findings of fact are: 

• Staff recommends that the plat be clarified to show the pedestrian trail accessing the 

Alpine Creek Loop as a year-round non-motorized trail access easement. 

• Trails, trailheads, ski easements, and common space are noted on the plat. The Town 

may wish to see the noted common areas as landscaped pocket parks. 

The draft CC&Rs and phasing plan are attached, along with the preliminary plat. Staff does 

not find any issues with the proposed CC&Rs and phasing plan. 

 

Timbercrest Subdivision Connectivity 

Timbercrest was subdivided in the 1960’s in unincorporated Iron County. It was later 

annexed into the Town in 2008. At the time it was subdivided, it was platted with four 

potential access points into the subdivision (roughly one in each corner). The only neighboring 

subdivision that already had platted roads was Sunset Mountain to the southwest. Oddly 

enough, the road exiting Timbercrest to the southwest (Granite Court) did not have direct 

connection to the road terminating in the northeast corner of Sunset Mountain (Blue Jay 

Way). The original plat for Timbercrest showed a “future road” outset of either of those two 

subdivisions which they anticipated would be built by “USFS” (I’m assuming that the land to 

the west of Timbercrest, now privately owned and still unsubdivided, was then under the 

jurisdiction of the Forest Service). It’s difficult to say exactly what they were thinking, but 

probably fair to say that this wasn’t a great plan for access to Timbercrest.  

 

Timbercrest was eventually annexed into the Town in 2008. Prior to annexation, there were 

two access easements recorded on the properties bordering Timbercrest to the southwest 

which connected Blue Jay Way to Granite Court and provided official access to the 

subdivision. Staff has copies of these access easements and has had the legal descriptions 

mapped to illustrate that the easements sit right where the actual pavement now sits 

connecting the two roads. So Timbercrest has one current official access point. There is no 

infrastructure development to speak of in the subdivision, and nobody has built in there yet. 

ATV roads are roughed in approximately where the roads were platted. 

 

Mr. Dave Mason, a property owner in Timbercrest, appeared before the Planning 

Commission during the public hearing on the Aspen Meadows SE preliminary plat and 

argued that the Town should require the developer to continue Plateau Place from 

Timbercrest through Aspen Meadows to intersect Steam Engine Dr, thus completing a second 

access point as is contemplated on the Timbercrest plat. A letter from Mr. Mason to that 

effect was included in the March 15 Planning Commission packet. Staff received a similar 

letter from Rick Darnold, another Timbercrest owner, which is attached to this report. 

 

The Town’s Land Management Code (LMC) contains the following requirements regarding 

platted roads (§9-12-9): 

• Road Layout and Geometry: 

• The design and arrangement and construction of all roads, public and private (unless 

otherwise provided), shall be in conformance with the Town Public Works Standards, 

the provisions of this title, and the Town Design Standards.  



• Road systems shall provide efficient internal circulation and reasonable access to 

public highways, minimize congestion and unsafe conditions, and be in conformance 

with the town General Plan.  

• The arrangement of roads shall provide for the continuation of roads between adjacent 

properties when the continuation is necessary for the convenient movement of traffic, 

pedestrians, emergency or maintenance vehicles, or the efficient provision of utilities. 

Proposed streets shall be continuous and in alignment with existing planned or 

platted streets with which they are to connect.  

• Roads shall be designed in compliance with applicable codes to provide emergency 

access and egress for residents and occupants, which should encourage two (2) or more 

points of access to a development or neighborhood wherever possible. 

(the section continues, but that seems to staff to be the most applicable items) 
 

Staff sought counsel from the Town Attorney on whether this language in the LMC binds the 

Town to require the continuation of Plateau Place (as suggested by Mr. Mason), and whether 

there is language in State statue or previous court decisions on similar cases that would 

override the Town’s requirement to continue the road (if indeed there is such a requirement). 

As mentioned in the last Planning Commission meeting, the Town Attorney stated that the 

Town has discretion on whether to require the continuation of the platted road.  

 

In the time since this issue was tabled, the owners of Aspen Meadows Southeast have 

proposed a compromise. They are willing to dedicate a 20-foot easement between the 

southwestern corner of their plat and the southeastern corner of Timbercrest. The addition 

is in Note 11, which reads “Locking Fire Lane - crash gate with 20-foot-wide easement - 
allowing emergency secondary access only to adjoining Timbercrest.” This way, Timbercrest 

residents have a second access point in case of emergency and Aspen Meadows does not need 

to drastically change their plat.  

 

The proposal is shown below, and the revised plat is attached in Appendix A. Timbercrest 

owners would then decide how to use the secondary access point. They have multiple options 

to do so. For example, Mr. Mason can grant an easement through one of his three properties 

located at the corner touching the access point and dedicate that to emergency access or he 

and his neighbor could dedicate a portion of each of their lots to the emergency access route. 

There are multiple ways the residents of Timbercrest can rearrange their lots so that, in the 

event of an emergency, the access route can be utilized.  



 
 

 

Proposed Motion: 
The Town Council can make a motion of denial, approval, or approval with conditions of the 

Preliminary Plat. 

 

Recommended motion:  I move to approve the Preliminary Plat for Aspen Meadow Southeast 

as presented.  If there are conditions, please list the conditions.   

  

Attachments: 
A – Updated Preliminary Plat & Phasing Plan 

B – Draft CC&Rs 

C – Letter from Timbercrest owner Rick Darnold 
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KENNEDY FIRE HYDRANTS PER BRIAN HEAD TOWN STANDARDS

2-3" LOW PRESSURE SEWER MAIN

8" MAIN WATERLINE

1-1/4" E/ONE PRESSURE SEWER LATERAL

1" WATER LATERAL

SKI RUNS WILL BE DESIGNATED AS NON MOTORIZED TRAILS, ALLOWING PUBLIC ACCESS THROUGH

DOUBLE TRASH RECEPTACLE LOCATION PER BRIAN HEAD TOWN STANDARDS (4 TOTAL)

HOA COMMON SPACE

TRAIL ACCESS TO WALTER'S WAY TRAIL AND POTENTIAL SHUTTLE STOP. TRAIL SERVES AS A PUBLIC TRAIL
AND MOUNTAIN SKI RUN ACCESS SEASONAL

LOCKING GATE WITH ACCESS FOR BRIAN HEAD TOWN PUBLIC WORKS DEPARTMENT

LOCKING FIRE LANE - CRASH GATE WITH 20-FOOT WIDE EASEMENT - ALLOWING EMERGENCY SECONDARY
ACCESS ONLY TO ADJOINING TIMBERCREST.

SCOPE OF WORK:
PROVIDE, INSTALL AND/OR CONSTRUCT THE FOLLOWING PER THE SPECIFICATIONS GIVEN OR REFERENCED, THE
DETAILS NOTED, AND/OR AS SHOWN ON THE CONSTRUCTION DRAWINGS:

4

5

1. SNOW STORAGE AREAS ARE ON THE SIDE OF THE ROADWAYS. TOTAL SNOW STORAGE SQUARE FOOTAGE
ALONG ROADWAYS IS 149,760 SF. TOTAL ASPHALTED ROADWAY IS 166,240 SF. 90% STORAGE CAPACITY.

2. DRAINAGE SYSTEM GOES ALONG THE ROADS AND WILL CONSTRUCT CULVERTS UNDER THEM AS NEEDED.
DRAINAGE SWALES TO BE ROCKED LINED AS COORDINATED AND RECOMMENDED BY TOWN AND ENGINEER
AROUND BENDS AND AREAS OF FLOOD CONCERN.

3. PROPOSED ROADS ARE TO BE 50' ROW AND 26' ASPHALT AND TO BE CONSTRUCTED PER BRIAN HEAD TOWN
STANDARDS. SEE PLAN 102 OF BRIAN HEAD TOWN STANDARDS. ROADS TO BE PRIVATE WITH PLOWING
SERVICE TO MEET OR EXCEED BRIAN HEAD FOUR HOUR RULE. ALL PRIVATE ROADWAYS WILL ALSO SERVE AS
WATER AND SEWER AND UTILITY EASEMENTS.

4. NO PROTECTION AREA BOUNDARIES LIE WITHIN PROPOSED PROJECT AREA. DEVELOPER HAS SOLE
DISCRETION TO AMEND HOME SITE DEVELOPMENT ENVELOPES, DRIVEWAY DESIGN ENVELOPES AND NATURAL
OPEN SPACE ENVELOPE AREAS WITHIN HOME SITE AREAS.

5. ALL TOWN WATER AND TOWN SEWER UNDERGROUND UTILITIES ARE TO BE MAINTAINED BY BRIAN HEAD TOWN
PUBLIC WORKS DEPARTMENT. BRIAN HEAD TOWN WILL REPLACE SUBGRADE AND PAVEMENT ON PRIVATE
ROADS UP TO TOWN STANDARDS IN CONJUNCTION WITH REPAIRS TO WATER AND SEWER INFRASTRUCTURE
IN PRIVATE ROADWAYS.

6. SALT PILE WATER TANK ACCESS PROVIDED TO BRIAN HEAD TOWN. BRIAN HEAD TOWN RESPONSIBLE FOR
ONGOING ROAD MAINTENANCE TO AND FROM THE SALT PILE WATER TANK.

6

NOTES

7

8

9

20' REAR MIN

25' FRONT MIN

20' SIDE MIN

R-1 SITE SETBACKS

10

BRIAN HEAD TOWN

HOME SITE ENVELOPE AREA PER CC&R'S

ASPEN MEADOWS SE HOME SITE AREAS

20' REAR MIN

20' SIDE MIN

25' FRONT MIN

11

INFRASTRUCTURE PHASING: THREE (3) SEPARATE PHASES ARE ANTICIPATED.  PHASE ONE IS TO BE WITHIN THE
AREAS OF HOME SITE LOCATIONS FOUND WITHIN THE SECONDARY ENTRANCE ACCESS OFF OF HIGHLAND DRIVE
AND PEAK DRIVE LOCATED IN THE SOUTHEAST BOUNDARIES. PHASE TWO IS LOCATED WITHIN THE NORTHERN
BOUNDARIES SERVICED BY STEAM ENGINE DRIVE. PHASE THREE IS LOCATED WITHIN THE WESTERN BOUNDARIES
SERVICED BY THE MAIN ENTRANCE OF STEAM ENGINE DRIVE INTO THE PROJECT. IN EACH CONSTRUCTION PHASE,
ALL MAIN AND INTERIOR PRIVATE ROADS WILL BE CONSTRUCTED TO FACILITATE CONSTANT ACCESS TO BRIAN
HEAD TOWN FIRE AND PUBLIC SAFETY DEPARTMENTS IN CASE OF  EMERGENCIES. ROADS ALLOW ROOM FOR
TURNAROUNDS AND ACCESS TO EACH INDIVIDUAL HOME SITE WHILE UNDER CONSTRUCTION. ROAD CONDITIONS
MAY CONSIST OF BOTH ROAD BASE ONLY SURFACED ROADS AND ASPHALT PAVED ROADS DURING EACH PLANNED
CONSTRUCTION PHASE.
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COMMUNITY DECLARATION 

FOR 
 

ASPEN MEADOWS SOUTHEAST NEIGHBORHOOD, 
 

A PLANNED UNIT DEVELOPMENT 

Iron County, Utah  
 

********** 

This COMMUNITY DECLARATION for ASPEN MEADOWS SOUTHEAST 
NEIGHBORHOOD, A PLANNED UNIT DEVELOPMENT is made this _____ day of March 
2022, by PLUMB INVESTMENT LC, a Utah limited liability company (the “Declarant” as 
hereinafter defined).  

RECITALS 

A. Declarant holds both legal and equitable title to certain real property located in 
Iron County, Utah, which is described in Exhibit “A” attached hereto and incorporated herein by 
this reference (the “Property”). 

B. By this Community Declaration, Declarant desires and intends to develop a 
common scheme and planned private gated residential community on the Property known as 
ASPEN MEADOWS SOUTHEAST NEIGHBORHOOD, as shown on the Community Plat, for 
the possession, use, enjoyment, repair, maintenance, restoration and improvement of the Project.   

C. At full development, the Project will contain various Lots and Dwellings and may 
include without limitation, single family houses, open spaces, multi-purpose recreational trails, 
ski trails, walkways and various other amenities and improvements. 
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D. The Project possesses great natural beauty which Declarant intends to preserve 
through the use of a coordinated plan of development and the terms of this Community 
Declaration.  It is anticipated that the plan will provide for comprehensive land planning, 
harmonious and appealing landscaping and improvements.  It is assumed that each purchaser of 
property in the Project will be motivated to preserve these qualities though community 
cooperation and by complying with not only the letter but also the spirit of this Community 
Declaration.  

E. It is desirable for the efficient management and preservation of the value and 
appearance of the Project to create a nonprofit corporation to which shall be assigned the powers 
and delegated the duties of: managing certain aspects of the Project; maintaining and 
administering the Community Area; administering, collecting and disbursing funds pursuant to 
the provisions regarding assessments and charges hereinafter created and referred to; and to 
perform such other acts as shall generally benefit the Project and the Owners.  The Aspen 
Meadows Southeast Neighborhood Community Association, Inc., a Utah nonprofit corporation, 
has or will be incorporated under the laws of the State of Utah for the purpose of exercising the 
foregoing powers and functions. 

F. The Project is located within the larger proposed Aspen Meadows (the “Aspen 
Meadows”).  Pursuant thereto, all properties located within the Aspen Meadows, including the 
Project, are subject to various assessments and costs promulgated and levied pursuant to any 
existing and future development agreements that include the Project, any existing or future 
management agreements for the Aspen Meadows, any existing or future Design and 
Development Guidelines or governing documents promulgated for any Aspen Meadows 
community master owners association. Accordingly, the Community Association shall be a 
member of any Aspen Meadows master owner associations.  Thus, in addition to the Project 
being subject to the terms and conditions of this Community Declaration, the Project is also 
subject to any terms and conditions contained in the documents referenced above (the “Aspen 
Meadows Documents”), except to the extent the Project, Declarant or Owners, if any, are 
specifically excepted therefrom. 

G. Each Owner shall receive fee title to his or her Lot or Dwelling and one or more 
Memberships in the Community Association as provided in this Community Declaration, the 
Articles and the Bylaws. 

H. The covenants, conditions and restrictions contained in this Community 
Declaration and in the Exhibits attached hereto shall be enforceable covenants and equitable 
servitudes and shall run with the land. 

NOW, THEREFORE, Declarant hereby declares, covenants and agrees that each of the 
Recitals A through H is incorporated into and made a part of this Community Declaration for all 
purposes and further declares, covenants and agrees as follows: 
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ARTICLE 1 
 

DEFINITIONS 

Unless the context clearly indicates otherwise, the following words, phrases or terms used 
in this Community Declaration (including that portion hereof headed “Recitals”) shall have the 
meanings set forth in this Article 1.  (Certain terms not defined herein are defined elsewhere in 
this Community Declaration.)  

1.1 “Annual Assessments” means the Assessments levied pursuant to Section 9.2. 

1.2 “Articles” means the Articles of Incorporation of the Community Association, as 
amended from time to time. 

1.3 “Assessable Property” means each Lot or Dwelling, except for Exempt Property. 

1.4 “Assessment” means an Annual Assessment or Special Assessment, as applicable. 

1.5 “Assessment Lien” means the lien created and imposed by Section 9.1. 

1.6  “Assessment Period” means the term set forth in Section 9.5. 

1.7 “Board” means the Board of Directors of the Community Association. 

1.8 “Bylaws” means the bylaws of the Community Association, as amended from time to 
time.  

1.9   “Club Membership” means a membership in the residence club and the rights 
granted to the Club Members, including Declarant, pursuant Section 2.9 to participate in the 
residence club. 

1.10  “Community Area” means: (a) all land, and the Improvements situated thereon, 
within the Project which Declarant designates as Community Area on the Community Plat or 
other Recorded instrument; (b) any real property or Improvements within the Project that the 
Community Association has the obligation to maintain, repair or replace for the common benefit 
of the Owners, including without limitation, the “Mountain Ski Run Access Easement” labeled 
and depicted on the Community Plat; and (c) any portion of the Project which is owned by the 
Community Association for the benefit of the Owners.  The Community Area may also include, 
but is not limited to, the “Homesite Ski Run Access Easement” (as labeled and depicted on the 
Community Plat), perimeter fencing or walls, multi-purpose recreational trails, ski trails, open 
space and related Improvements, private streets, landscaping, Project signage, trail signage, street 
signage, Project lighting and such other similar Improvements. 

1.11 “Community Association” means the ASPEN MEADOWS SOUTHEAST 
NEIGHBORHOOD COMMUNITY ASSOCIATION, INC., a Utah nonprofit corporation, and 
its successors and assigns, organized for the purposes set forth in this Community Declaration, 
the Articles and the Bylaws. 
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1.12 “Community Declaration” means this Community Declaration for Aspen 
Meadows Southeast Neighborhood, a Planned Unit Development, as amended from time to time. 

1.13 “Community Expenses” means expenditures made by or financial liabilities of the 
Community Association, together with any allocations to reserves as further described in Section 
9.2.1.     

1.14 “Community Plat” means that certain subdivision plat for the Project entitled 
“ASPEN MEADOWS SOUTHEAST NEIGHBORHOOD” duly Recorded, as the same may be 
amended from time to time, and which is incorporated herein by this reference. 

1.15 “Community Rules” means the rules adopted by the Board pursuant to Section 
7.5, as amended from time to time. 

1.16  “Declarant” means PLUMB INVESTMENT LC, a Utah limited liability 
company, or its respective successors, and any Person to whom it may expressly assign any or all 
of its rights under this Community Declaration. 

1.17 “Declarant Affiliate” means any Person directly or indirectly controlling, 
controlled by or under common control with Declarant, and shall include, without limitation, any 
general or limited partnership, limited liability company, limited liability partnership or 
corporation in which Declarant (or another Declarant Affiliate) is a general partner, managing 
member or controlling shareholder. 

1.18 “Declarant Control Period” means the period commencing on the date of the 
Recording of this Community Declaration and ending on the latter of: (i) December 31, 20____; 
(ii) the date Declarant’s Class B Membership in the Community Association ceases to exist; or 
(iii) such earlier date on which Declarant elects to terminate the Declarant Control Period by 
providing written notice to the Community Association. 

1.19 “Design and Development Guidelines” means the written review standards, if 
any, promulgated by the SARC pursuant to this Community Declaration. 

1.20 “Dwelling(s)” means a separate residential dwelling unit intended for independent 
ownership and residential use together with garages and/or other attached Improvements on the 
same Lot as may be developed, used, and defined as provided in the Governing Documents.  The 
term “Dwelling” as sometimes used herein contemplates that such Dwelling is owned, conveyed 
or mortgaged as a separate Dwelling of real property.   

1.21 “Eligible Mortgagee” means and refer to a Mortgagee which has requested notice 
of certain matters from the Community Association in accordance with Section 14.1 of this 
Community Declaration. 
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1.22 “Envelopes” means any defined home development envelope, driveway design 
envelope and/or natural open space envelope (“Design Envelopes”) located within the Lots for 
purposes of proper configuration and final engineering of the Community. 

1.23 “Exempt Property” means:   

1.23.1 All land and Improvements owned by, or dedicated to and accepted by, the 
United States, the State of Utah, Iron County or any other Municipal Authority having 
jurisdiction, or any political subdivision of any of them, for as long as such entity or 
political subdivision is the owner thereof or for as long as said dedication remains 
effective;  

1.23.2 All Community Area; and 

1.23.3 Each other property and Lot while owned by Declarant or a Declarant 
Affiliate, until the acquisition of its record title by another Person other than Declarant or 
a Declarant Affiliate. 

1.24 “Governing Documents” means this Community Declaration, the Articles, the 
Bylaws, the Community Rules, and Board resolutions of the Community Association, the Design 
and Development Guidelines and the Aspen Meadow Documents, as each document may be 
amended from time to time. 

1.25 “Homesites” means any individual Lots with a defined home development 
envelope, driveway design envelope and/or natural open space envelope. 

1.26  “Improvement(s)” means any improvement now or hereafter constructed at the 
Project and includes anything which is a structure and appurtenances thereto of every type and 
kind, including but not limited to any building, transient/overnight occupancy development, out 
building, structure, walkway, garage, road, driveway, parking area, trails, ski trails and related 
fixtures and equipment. 

1.27 “Lessee” means the lessee or tenant under a lease, oral or written, of any Lot, 
Dwelling or Improvement (or part thereof), including a sublessee or an assignee of the lessee’s or 
tenant’s interest under a lease. 

1.28 “Lot” means each area of real property in the Project shown as a separate parcel 
of land on the Community Plat, or such other Lots created by Declarant pursuant to the 
provisions of this Community Declaration, each of which is to be improved with Dwellings.   

1.29 “Member” means any Person who is a member of the Community Association as 
provided in Article 7. 

1.30 “Membership” means a membership in the Community Association and the rights 
granted to the Members, including Declarant, pursuant to Article 7 to participate in the 
Community Association. 
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1.31  “Mortgage” means any mortgage, deed of trust, or other document pledging any 
portion of a Lot or Dwelling or interest therein as security for the payment of a debt or obligation 
Recorded against such Lot or Dwelling, and a “First Mortgage” means any Mortgage which is 
not subject or subordinate to any lien or encumbrance except liens for taxes or other liens which 
are given priority by statute. 

1.32 “Mortgagee” means a beneficiary of a Mortgage as well as a named Mortgagee, 
and “First Mortgagee” means such a beneficiary or mortgagee under a First Mortgage, or any 
successor to the interest of any such person under a First Mortgage. 

1.33 “Municipal Authority” means the applicable governmental entity or municipality 
which has jurisdiction over all or some part of the Project including without limitation, the City 
of Brian Head, Utah and Iron County, Utah. 

1.34 “Occupant” means any Person other than an Owner who has actual use, 
possession or control of a Lot, or any portion thereof or Improvement thereon, and shall include, 
without limitation, residents who reside in any Dwelling. 

1.35 “Owner” means (i) the Person or Persons who individually or collectively own fee 
title to a Lot, Dwelling or Improvement, including Declarant or a Declarant Affiliate, and 
vendees under installment purchase contracts; and (ii) any Lessee entitled to occupy all of a Lot, 
Dwelling or Improvement or a portion thereof under a lease or sublease for an initial term of at 
least ten (10) years, in which case the Lessee, rather than the fee owner of the Lot, Dwelling or 
Improvement, or portion thereof shall be deemed the Owner thereof for purposes of this 
Community Declaration during the term of said lease or sublease.  “Owner” shall not include 
Persons who hold an interest in a Lot, Dwelling or Improvement merely as security for the 
performance of an obligation.   

1.36 “Person” means a natural person, corporation, business trust, estate, trust, 
partnership, association, limited liability company, limited liability partnership, joint venture, 
government, governmental subdivision or agency, or other legal or commercial entity. 

1.37 “Project” and/or “Property” means, refers to, and consists of the Lots and other 
parcels of real property situated in Iron County, Utah described in Exhibit “A” and the 
development, Dwellings and Improvements to be completed thereon and subjected to this 
Community Declaration pursuant to Section 2.3 below. 

1.38 “Purchaser” means any Person, other than Declarant, who by means of a 
voluntary transfer becomes the Owner of a Lot, except for:  (a) a Person who purchases a Lot 
and then leases it to Declarant for use as a model in connection with the sale or lease of other 
Lot; or (b) a Person who, in addition to purchasing a Lot, is expressly assigned any or all of 
Declarant’s rights as Declarant under this Community Declaration. 

1.39 “Record,” “Recording,” “Recorded” and “Recordation” means placing or having 
placed an instrument of public record in the official records of Iron County, Utah. 
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1.40 “SARC” means the site and architectural review committee created pursuant to 
this Community Declaration. 

1.41  “Special Assessment” means an assessment levied pursuant to Section 9.4. 

1.42  “Total Votes of the Community Association” means the total number of votes 
appertaining to all Lots, as described in Section 7.2 below. 

ARTICLE 2 
 

PROJECT OVERVIEW 

2.1 Entitlements.  Declarant reserves the sole and exclusive right to determine how each 
Lot is or is not developed.     

2.2 Non-residential Development.  Declarant intends that the Project will be developed to 
allow for both residential and non-residential uses, including, without limitation or obligation, 
residential uses consistent with the Governing Documents, as well as ancillary, complementary 
or subsidiary uses such as (without limitation), ski trails, ski easements, natural open space, 
Community Areas and the like.   

2.3 Property Subject to this Community Declaration.  This Community Declaration is 
being Recorded to establish a general plan for the development and use of the Project in order to 
protect and enhance the value and desirability of the Project.  All of the property within the 
Project shall be held, sold and conveyed subject to this Community Declaration.  By acceptance 
of a deed or by acquiring any interest in any of the property subject to this Community 
Declaration, each Person, for himself, herself or itself, and his, her or its heirs, personal 
representatives, successors, transferees and assigns, binds himself, herself or itself, and his, her 
or its heirs, personal representatives, successors, transferees and assigns, to all of the provisions, 
restrictions, covenants, conditions, rules and regulations now or hereafter imposed by this 
Community Declaration.  In addition, each such Person by so doing acknowledges that this 
Community Declaration sets forth a general scheme for the development and use of the Project 
and evidences his, her or its intent that all the restrictions, conditions, covenants, rules and 
regulations contained in this Community Declaration shall run with the land it encumbers and be 
binding on all subsequent and future Owners, grantees, Purchasers, assignees, Lessees and 
transferees thereof.  Furthermore, each such Person fully understands and acknowledges that this 
Community Declaration shall be mutually beneficial and enforceable by the Community 
Association and all Owners.  

2.4 Declarant’s Right to Modify the Development Plan.  Notwithstanding Declarant’s 
proposed development plan for the Project as described in this Community Declaration, 
Declarant reserves the right to increase and decrease the number of Lots in the Project subject to 
approval of Municipal Authorities.  Moreover, Declarant reserves the right to adjust the location 
and size of each Lot in order to facilitate proper planning in the sole and exclusive discretion of 
Declarant.  Declarant shall effectuate such relocations and adjustments by Recording an 
amendment to the Community Plat, and Iron County and all Owners acknowledge and agree that 
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no amendment to this Community Declaration shall be required to effectuate any such 
adjustments.  Declarant reserves the right to allocate the specific number of Dwellings, 
Community Area and Improvements to be constructed on each Lot.  Declarant shall also have the 
right to sell, convey, transfer, assign or otherwise dispose of any Lot, without first constructing a 
Dwelling thereon.  Any purchaser, transferee or Owner of a vacant Lot shall be entitled to 
construct a Dwelling thereon, subject to the approval or supervision of Declarant as set forth in 
this Community Declaration and the Design and Development Guidelines.  

2.5 Community Association.  The Community Association shall maintain the Community 
Area and all Improvements thereon, in a safe, sanitary and attractive condition.  Such 
maintenance responsibility shall include, but shall not be limited to, the control of all weeds and 
other unsightly vegetation, rubbish, trash, garbage and landscaping.  The Community 
Association shall assess and collect fees from its Members, in accordance with the provisions 
hereof.   

2.6 Incidents of Ownership.  Every Owner of a Lot or Dwelling shall be a member of the 
Community Association, and a nonexclusive easement for each Owner shall exist for use, 
enjoyment, ingress and egress over the Community Area subject to such restrictions and 
limitations as are contained in the Governing Documents and subject to other reasonable 
regulation by the Community Association.  Such interests shall be appurtenant to and inseparable 
from ownership of the Lot or Dwelling.  Any sale, conveyance, hypothecation, encumbrance or 
other transfer of a Lot or Dwelling shall automatically transfer these interests to the same extent, 
notwithstanding any term or provision to the contrary in the documents effecting such transfer. 

2.7 Community Plat.  Notwithstanding any other provision of this Community 
Declaration to the contrary, Declarant, without obtaining the consent of any other Owner or 
Person, shall have the right to make changes or modifications to the Community Plat with 
respect to any Property owned by Declarant in any way which Declarant desires including, but 
not limited to, changing the location and density of all or any portion of the Property owned by 
Declarant or changing the nature or extent of the uses to which such Property may be devoted. 

2.8 Rental Community.  All Owners, Lessees and Occupants agree and acknowledge that 
a primary purpose of the Project is to provide overnight occupancy accommodations in support 
of resort and recreational related activities. Accordingly, all Owners, Lessees and Occupants 
understand that there will be persons occupying the Dwellings within the Project as temporary, 
commercial overnight accommodations and nothing in this Declaration shall limit the rights of 
Declarant or any other Owner to operate the Dwellings owned by it for transient rental purposes.  
Declarant reserves the right to establish a program pursuant to which owners of Lots may elect to 
make their Dwellings available for occupancy by third parties (the “Rental Program”).  
Participation in the Rental Program is strictly voluntary.   

2.9 Club.  Declarant reserves the right to submit all or some of the Lots in the Project to a 
private club to be established as part of Aspen Meadows.  Declarant reserves the right to amend 
this Declaration to include additional provisions with respect to the private club membership for 
each Owner and such language shall govern the ownership of Club Memberships appurtenant to 
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said Lots (defined below) and the rights, duties and obligations of Owners with respect to such 
membership.   

ARTICLE 3 
 

DECLARANT'S RIGHTS AND DISCLAIMERS 

3.1 Reservation of Right to Construct Dwellings and Improvements.  In addition to the 
reservations of rights set forth in this Community Declaration, Declarant reserves the sole and 
exclusive right to construct or to directly supervise the construction of all Dwellings and 
Improvements to be erected on the Lots which are a part of the Project in order to protect its 
integrity and control the grading and site elements relative to each particular Lot.  Any Owner of 
a Lot, Dwelling or Improvement shall, however, have the right to submit plans for approval to 
Declarant or the SARC for the development of a particular Dwelling or Improvement for his, her 
or its Lot subject to the Design and Development Guidelines. 

3.2 Disclaimer of Representations.  Declarant makes no representations or warranties 
whatsoever that:  (a) the Project will be completed in accordance with the Community Plat for 
the Project as it exists on the date this Community Declaration is Recorded; (b) any property 
subject to this Community Declaration will be committed to or developed for a particular use or 
for any use; or (c) the use of any property subject to this Community Declaration will not be 
changed in the future.  Nothing contained in this Community Declaration and nothing which may 
be represented to a purchaser by real estate brokers or salesperson representing Declarant or any 
Declarant Affiliate shall be deemed to create any covenants or restrictions, implied or express, 
with respect to the use of any property subject to this Community Declaration.   

3.3 Security.  The Community Association may, but shall not be obligated to, maintain or 
support certain activities within the Project designed to make the Project safer than they 
otherwise might be.  Neither the Community Association nor Declarant shall in any way be 
considered insurers or guarantors of security within the Project. However, neither the 
Community Association, nor the Declarant shall be held liable for any loss or damage by reason 
of failure to provide adequate security or ineffectiveness of security measures undertaken.  All 
Owners, Occupants, Lessees, tenants, guests and invitees of any Owner or Occupant, as 
applicable, acknowledge that Declarant, the Community Association and its Board, and the 
SARC do not represent or warrant that any fire protection system or burglar alarm system 
designated by or installed according to the Design and Development Guidelines  may not be 
compromised or circumvented, that any fire protection or burglar alarm systems will prevent loss 
by fire, smoke, burglary, theft, hold-up, or otherwise nor that fire protection or burglary alarm 
systems will in all cases provide the detection or protection for which the system is designed or 
intended.  Each Owner, Occupant, Lessee, tenant, guest or invitee of an Owner or Occupant, as 
applicable, acknowledges and understands that Declarant, the Community Association and its 
Board, and the SARC are not insurers and that each Owner, Occupant, Lessee, tenant, guest and 
invitee assumes all risks for loss or damage to Persons, to Lots, Dwellings, Improvements and to 
the contents of Dwellings and Improvements and further acknowledges that Declarant, the 
Community Association and its Board, and the SARC have made no representations or 
warranties nor has any Owner, Occupant, Lessee, tenant, guest or invitee relied upon any 
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representations or warranties, expressed or implied, including any warranty of merchantability or 
fitness for any particular purpose, relative to any fire and/or burglar alarm systems recommended 
or installed or any security measures undertaken within the Project. 

3.4 Readjustment of Lot Line and Dwelling Development Boundaries.  Declarant hereby 
reserves for itself, Declarant Affiliate and Declarant’s successors and assigns, the right to 
effectuate minor realignment and adjustment of Lot boundary lines and any defined home 
development envelope, driveway design envelope or natural open space envelopes (“Design 
Envelopes”) located within the Lots for purposes of proper configuration and final engineering 
of the Community; provided that any such realignment and adjustment does not affect any 
existing Dwelling on the affected Lot.  The authority to realign and adjust such Lot and Design 
Envelope boundary lines shall be exclusively reserved to the Declarant, Declarant Affiliate and 
Declarant’s successors or assigns, in their sole and reasonable discretion, subject to the other 
provisions of this Section 3.4.  All Owners specifically acknowledge and agree that they shall 
cooperate with Declarant to effectuate such minor realignment and adjustment of their respective 
Lot and Design Envelope boundary lines by deed and, if required by the governing Municipal 
Authority, the execution of an amendment to the Community Plat in form and content as 
requested by the Declarant for the purposes of proper configuration and final engineering of the 
Lots and Design Envelopes in relationship to the development of the Project.   

Further, all Owners acknowledge and agree that no amendment to this Community 
Declaration shall be required to effectuate any Lot boundary line adjustments so long as such 
adjustments are made pursuant to § 17-27-808(7), Utah Code Ann., as amended.  More 
particularly, in the event the Municipal Authority does not require an amendment to the 
Community Plat, any boundary line adjustments between adjacent Lots may be executed upon 
the approval of SARC, the appropriate Municipal Authority and upon recordation of an 
appropriate deed if:   

3.4.1 No new Dwelling or Improvement results from the Lot boundary line 
adjustment and exchange of title; 

3.4.2 The appropriate Municipal Authority and adjoining property Owners 
consent to the Lot boundary line adjustment (such Owners’ consent to be granted as 
described above);  

3.4.3 The adjustment does not result in violation of applicable Municipal 
Authority zoning requirements; and 

3.4.4 The appropriate Municipal Authority Records a notice of approval in 
accordance with § 17-27-808(7)(c), Utah Code Ann. 

The foregoing Sections 3.4.1, 3.4.2, 3.4.3 and 3.4.4 are subject to automatic modification to be 
consistent with any amendments or changes to § 17-27-808(7), Utah Code Ann. 

3.5 No Restriction on Location and Number of Lots and Improvements.  Declarant shall 
not be restricted in the location of Lots, Dwellings, Community Area or other Improvements on 
the Property or in the number of Lots, Dwellings or Improvements that may be created on the 
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Property, except as may be required by the Governing Documents, applicable zoning 
requirements, ordinances or regulations.  Declarant makes no assurances as to location, size, type 
or number of Lots, Dwellings, Community Area or other Improvements to be created on the 
Property. 

3.6 Declarant’s Exemption.  No SARC approval shall be required for (i) any construction, 
installation, addition, alteration, repair, change, replacement or other work by, or on behalf of, 
Declarant; (ii) initial Dwellings and Improvements constructed by, at the direction of, or with the 
express written approval of Declarant; (iii) normal maintenance of Exempt Property or 
previously approved Dwellings or Improvements; (iv) rebuilding an Exempt Property or 
previously approved Dwelling or Improvement in accordance with its original design and 
dimensions; (v) changes to the interior of an Exempt Property or previously approved Dwelling 
or Improvement; (vi) work reasonably required to be performed in an emergency for the purpose 
of protecting any person or property from damage. 

3.7 Transfer of Declarant’s Rights.  Any or all of the special rights and obligations of 
Declarant may be transferred to other persons or entities, provided that the transfer shall not 
reduce an obligation nor enlarge a right beyond that contained herein, and provided further, no 
such transfer shall be effective unless it is in a written instrument signed by Declarant and duly 
recorded in the public records of Iron County, Utah as appropriate.  Nothing in this Community 
Declaration shall be construed to require Declarant or any successor to develop any portion of 
the Project in any manner whatsoever.  So long as Declarant continues to have rights under this 
Section 3.7, no person or entity shall record any declaration of covenants, conditions and 
restrictions, or similar instrument affecting any portion of the Project without Declarant’s review 
and written consent thereto, and any attempted recordation without compliance herewith shall 
result in such declaration of covenants, conditions and restrictions or similar instrument being 
void and of no force and effect unless subsequently approved by Recorded consent signed by 
Declarant. 

3.8 Transfer of Title to Community Areas.  Declarant reserves the right to convey to the 
Community Association title to the Community Areas, free and clear of all liens (other than the 
lien of current general taxes and the lien of any assessments, charges, or taxes imposed by 
governmental or quasi-governmental authorities) before the closing of the last sale of a Lot or 
Dwelling within the Project.  In the event Declarant exercises its right to convey the Community 
Areas to the Community Association, then the Community Association shall be obligated to 
accept such conveyance.  During the Declarant Control Period, the Community Association shall 
not lease or sublease the Community Areas or any portion thereof to a third party without the 
written consent of Declarant, which consent may be withheld as Declarant may determine in its 
sole and exclusive discretion. 

ARTICLE 4 
 

PERMITTED USES AND RESTRICTIONS 

4.1 Use Restrictions.  Except as otherwise provided herein, each Lot may be used in any 
manner consistent with the requirements of applicable zoning and other land use ordinances and 
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regulations, including the construction of one or more Dwellings in accordance with the 
Governing Documents.  The Lots, Dwellings, Community Area and Improvements, except as 
otherwise permitted in writing by the Community Association and/or Declarant as applicable, 
shall be used in accordance with the restrictions outlined in the Governing Documents and as 
outlined below: 

4.1.1 The Lots may be used only for the construction and occupancy of 
residential Dwellings and typical residential activities incidental thereto, such as fulltime 
residential homes, vacation second homes, the rental of Dwellings as overnight 
accommodations, together with any common recreational facilities or any other 
Community Areas or amenities.  All property within the Project shall be used, improved 
and devoted exclusively to residential and vacation use. 

4.1.2 All Lots shall be used, improved and devoted exclusively to detached 
residential Dwellings.  Unless otherwise permitted by Declarant in writing, no structure 
whatsoever, other than one private Dwelling, together with a private garage for cars, shall 
be erected, placed or permitted to remain on any Lot.  The entire Dwelling on a Lot may 
be rented from time to time by the Owner thereof, subject to the provisions of this 
Community Declaration and the other Governing Documents. 

4.1.3 No Dwelling shall be used for or developed as a timeshare/fractional 
program (“Timeshare/Fractional Program”).  For purposes of this Community 
Declaration, Timeshare/Fractional Program specifically means: 

4.1.3.1 Any and all use and occupancy arrangements falling within the 
definition of “timeshare interests” under the Utah Timeshare and Camp Resort 
Act (§§ 57-19-1, et seq., Utah Code Ann.), but a determination that any use and 
occupancy arrangements do not constitute a “timeshare interest” under such Act 
shall not be determinative of whether such arrangements constitute a 
Timeshare/Fractional Program hereunder.  It is intended that the definition of 
“Timeshare/Fractional Program” hereunder shall be broader than, and not limited 
by, the definition of “timeshare interest” in the Timeshare and Camp Resort Act.  
Timeshare/Fractional Programs may also include, without limitation, Dwellings: 

4.1.3.1.1 used for the operation of a timesharing, fractional 
ownership, interval ownership, private residence club or similar program 
whereby the right to exclusive use of the Dwelling rotates among 
participants in the program, regardless of whether such program utilizes a 
fixed or floating schedule, a first come-first served reservation system or 
any other arrangement; or  

4.1.3.1.2 used for the operation of a reservation or time-use 
system among co-Owners of a Dwelling, regardless of whether or not any 
co-Owner may later opt out of such system and regardless of whether the 
reservation or time-use system is recorded or unrecorded, fixed or floating, 
if one or more of the following conditions exist: 



 

13 
4879-9132-5207\1 

(a) the ownership interest in such Dwelling is marketed for 
sale to the public subject to such system; or 

(b) the co-Owners are or were required as a condition of 
purchase of the ownership interest in such Dwelling to subject the 
interest to a pre-determined reservation or time-use system among 
co-Owners; or 

4.1.3.1.3 in the marketing, offering or selling of any club 
membership interest, limited liability company interest, limited 
partnership interest, program interest or other interest whereby the 
interest-holder acquires a right to participate in a reservation or time-use 
system among the interest-holders, or among the interest-holders and 
others, involving the Dwelling, or involving the Dwelling and other 
alternate or substitute properties, regardless of whether such interest is 
equity or non-equity, regardless of whether or not any interest-holder may 
later opt out of such system and regardless of whether the reservation or 
time-use system is recorded or unrecorded, fixed or floating. 

4.1.4 Notwithstanding the foregoing Section 4.1.3, Declarant or its assignee 
reserves the right to submit some or all of the Dwellings located within the Project to a 
Timeshare/Fractional Program, as Declarant or its assignee shall establish in its sole and 
exclusive discretion.  Declarant is hereby authorized to unilaterally execute such 
additional documents and instruments, including, but not limited to, Timeshare/Fractional 
Program declarations or subsequent amendments to this Declaration, as may be necessary 
to effectuate the purposes of this Section 4.1.4 and to implement the 
Timeshare/Fractional Program as reasonably determined by Declarant. 

4.1.5 All Owners and Occupants hereby agree and acknowledge that a primary 
purpose of the Project is to provide overnight occupancy accommodations in support of 
resort recreational related activities.  All Owners and Occupants understand that there 
may be persons occupying the Dwellings within the Project as temporary, commercial 
overnight accommodations and nothing in this Declaration shall limit the rights of 
Declarant or any other Owner to operate the Dwellings owned by it for transient rental 
purposes.   

4.1.6 An Owner may conduct business activities within the Dwelling so long as: 
(a) the existence or operation of the activity is not apparent or detectable by sight, sound, 
or smell from outside the Dwelling; (b) the activity conforms to all zoning requirements 
for the Project; (c) the activity does not involve regular visitation of the Dwelling by 
clients, customers, suppliers, or other business invitees or door-to-door solicitation of 
residents of the project; and (d) the activity is consistent with the residential and vacation 
character of the Project and does not constitute a nuisance, or a hazardous or offensive 
use, or threaten the security or safety of other residents of the Project, as may be 
determined in the sole discretion of the Board.  This Section 4.1.6 shall not apply to any 
activity conducted by Declarant or a Declarant Affiliate with respect to its development 
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and sale of the Lots or Dwellings or its use of any Dwellings which it owns within the 
Project.  Nothing herein shall prohibit the nightly or other short-term or long-term rental 
of any Dwelling within the Project.  Lots and Dwellings may not be used for any garage 
sale, moving sale, rummage sale, or similar activity. 

4.1.7 Additional restrictions to the use of the land shall include but are not 
limited to:  

 (a) Snowmobiles: The operation of snowmobiles within Aspen 
Meadows is strictly prohibited except when approved by the Declarant and or 
Board, for: (i) wintertime land and trail management and maintenance purposes, 
or (ii) organized operations in designated open space areas, and only when any 
associated impacts can be adequately mitigated;  

 

 (b) Trails: No public or private trail access allowed for all motorized 
vehicles. pedal bicycles, mountain bikes, motorcycles, all terrain vehicles 
(ATV’s), other off-road vehicles, and all means of transport whatsoever, 
(excepting snowmobiles which are prohibited), shall be allowed and only on 
Aspen Meadows roads, or specified trails designated for such use, and Homesite 
driveway access;  

 (c) Firearms: The discharge or shooting of firearms and all types of 
hunting on property included within the entire Aspen Meadows community is 
prohibited. The Developer and its official agents and/or other employees or agents 
of the Association shall be permitted to use firearms, anywhere within Aspen 
Meadows, including on any Homesite, only in connection with wildlife 
management or predator control; provided, however that any Owner shall be 
given reasonable notice of entry, except in the case of emergency;  

 (d) Signage: Owners may not post, maintain, or permit on any 
Homesite lot, building, structure, rock, trees, post or in the natural ground, any 
signage such as “for sale” or “for rent” or “garage sale” signage or signs 
advertising names of contractors, landscapers, real estate brokers or brokerages, 
lenders, or the like;  

 (e) Fires: No open fires or burning, including, but not necessarily 
limited to, bonfires, camp fires, the burning of yard trimmings, construction 
waste, or other materials, will be permitted anywhere on Aspen Meadows lands 
without the prior written approval of the Declarant and/or Board together with 
notifications and coordinations directly with the Brian Head Town Department of 
Public Safety responsible for all preventative Fire Services and prescribed burns 
locally only;  

 (f)  Trespassing: Trespassing is prohibited.  



 

15 
4879-9132-5207\1 

 The Declarant and/or the Board shall have the right to post signs on any Homesite 
lot, common areas, or any other adjoining lands, excepting public trails, prohibiting 
trespassing or hunting, to protect boundary lines or for any other purpose consistent with 
Aspen Meadows operations.  Except as provided herein, all other signs and signage of 
any type, including specifically, permanent or temporary approved construction 
contractor / address / Homesite lot number and owner-of-record identification reference, 
shall be approved, in writing, by the SARC prior to being erected on site, and shall 
confirm to the Design and Development Guidelines for such signs. Notwithstanding, the 
foregoing, the Declarant shall be permitted to maintain temporary and semi-permanent 
project signs for general construction and its own or third party real estate brokerage for 
its own sales and marketing purposes solely. Subject to the foregoing, the Declarant 
and/or the Board shall have the authority; (a) to prohibit entirety from Aspen Meadows 
certain motor vehicles that may be considered to emit noise or other pollution in excess 
of levels or standards promulgated by the Declarant, or Board, and (b) to promulgate such 
other rules, regulations and restrictions as it deems appropriate with respect to the 
operation of motor vehicles, non-motorized vehicle, and all means of transport 
whatsoever nature on the Aspen Meadows lands. Other restrictions will apply to the 
Aspen Meadows lands and a complete list, subject to change, will be found within the 
Aspen Meadows Documents  

4.2 Architectural Control.  All Dwellings and Improvements constructed within the 
Project shall comply with the Design and Development Guidelines and no construction, 
installation, removal, addition, alteration, repair, change, devegetation, excavation, grading, 
planting, revegetation, or other work which in any way alters the appearance (including but 
without limitation, the exterior color scheme) of any property or Lot within the Project, or any 
Dwellings or Improvements located thereon, shall be made or done without the prior written 
approval of the SARC.  Any Owner or other Person desiring approval of the SARC for the 
construction, installation, addition, alteration, repair, change or replacement of any Dwelling or 
Improvement which would alter the exterior appearance of his, her or its Lot, Dwelling or other 
portion of the Project, or any Improvements located thereon, shall submit to the SARC a written 
request for approval specifying in detail the nature and extent of the construction, installation, 
addition, alteration, repair, change, replacement or other work which such Owner or other Person 
desires to perform.  The SARC shall review the Owner’s written request according to the 
procedures outlined in the Governing Documents. 

4.3 Fees.  Declarant or the Community Association shall have the right to charge an 
Owner a reasonable fee for the SARC review of requests for approval of any construction, 
installation, alteration, addition, repair, change, replacement or other work pursuant to the 
Governing Documents, which fee shall be payable at the time the application for approval is 
submitted to the SARC.  Such fee, if established and charged by the Community Association, 
shall be set at such reasonable level as the Community Association may estimate will be 
necessary to defray the reasonable costs and expenses of the SARC in reviewing and evaluating 
any such request or application, and may include, if the Community Association deems it 
reasonably necessary under the circumstances, an amount to cover the reasonable costs of 
professional consultation to the SARC by an architect, engineer or attorney and or SARC 
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member. Declarant or the Community Association shall have the right to charge an Owner such 
other reasonable fees as Declarant determines, in its sole discretion. 

4.4 Municipal Authority Approval.  The approval required of the SARC pursuant to this 
Section shall be in addition to, and not in lieu of, any approvals or permits which may be 
required under any federal, state or local law, statute, ordinance, rule or regulation, or under the 
Aspen Meadows Documents or any other Recorded instrument.  The SARC may condition its 
approval of any application, plans or other items submitted to it on delivery to the SARC of 
evidence satisfactory to the SARC that the Owner or other Person seeking its approval has also 
made appropriate applications for (and prior to commencing work shall have obtained) any and 
all such other approvals or permits.  The SARC shall cooperate reasonably with any other 
approving authorities or entities, provided, however, that the SARC shall not be bound by any 
approvals, permits or other decisions of any other such approving authority or entity. 

4.5 Required Approvals for Further Property Restrictions.  All proposed site plans and 
subdivision plats for any Lot, Dwelling or Improvement, or any portion thereof, must be 
approved in writing by Declarant and the SARC prior to Recordation thereof or commencement 
of construction on the applicable Dwelling or Improvement.  In addition, the Property is subject 
to the following approvals: 

4.5.1 No Lot or Dwelling, or portion thereof, shall be further subdivided and no 
portion less than all of any such Lot or Dwelling, or any easement or other interest 
therein, shall be conveyed or transferred by any Owner without the prior written approval 
of Declarant and the SARC.   

4.5.2 No site plan, subdivision plat, condominium plat, condominium 
declaration or further covenants, conditions, restrictions or easements, and no application 
for rezoning, variances or use permits shall be Recorded, submitted to the Municipal 
Authority unless the same has first been approved in writing by Declarant and the SARC; 
further, no changes or modifications shall be made in any such documents, instruments or 
applications once the same have been approved by Declarant and the SARC hereunder 
unless such changes or modifications have first been approved by Declarant and the 
SARC in writing. 

4.6 Owner’s Obligation to Maintain Lot, Dwelling or Improvement.  Each Owner shall 
maintain his, her or its Lot, and all Dwellings and Improvements thereon, in a safe, sanitary and 
attractive condition.  In the event that an Owner fails to maintain his, her or its Lot, Dwelling or 
Improvement as provided herein in a manner which the Board reasonably deems necessary to 
preserve the appearance and/or value of the Project, the Board may notify the Owner of the work 
required and demand that it be done within a reasonable and specified period.  In the event that 
the Owner fails to carry out such maintenance within said period, the Board shall have the right 
to enter upon the Lot, Dwelling or Improvement to cause such work to be done and individually 
charge the cost thereof to such Owner.  Notwithstanding the foregoing, in the event of an 
emergency arising out of the failure of an Owner to maintain his, her or its Lot, Dwelling or 
Improvement, the Board shall have the right to immediately enter upon the Lot, Dwelling or 
Improvement to abate the emergency and individually charge the cost thereof to such Owner. 
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4.7 Responsibility for Community Area Damage.  The cost of repair or replacement of 
any portion of the Community Area resulting from the willful or negligent act of an Owner, 
Occupant, Lessees, tenants, family, guests or invitees shall be, in addition to the party at fault, 
the joint responsibility of such Owner to the extent that it is not covered by insurance maintained 
by the Community Association.  The Community Association shall cause such repairs and 
replacements to be made and the cost thereof may be levied as an individual charge against such 
Owner. 

4.8 Variances.  Subject to the provisions of the Design and Development Guidelines, the 
SARC may, at its option and in extenuating circumstances, grant variances from the restrictions 
set forth in this Community Declaration if the SARC determines, in its discretion: (a) either: (i)
 that a restriction would create an unreasonable hardship or burden on an Owner, or (ii) that a 
change of circumstances since the date this Community Declaration is Recorded has rendered 
such restriction obsolete; and (b) that the activity permitted under the variance will not have any 
substantial adverse affect on the other Owners of Lots within the Project and is consistent with 
the high quality of life intended for Owners within the Project. 

ARTICLE 5 
 

NOT APPLICABLE TO THIS COMMUNITY USE 

 

ARTICLE 6 
 

EASEMENTS 

6.1 Owners’ Easements of Enjoyment. 

6.1.1 Community Area Easements.  Subject to the rights and easements granted 
to Declarant in Section 6.4, each Owner and Occupant shall have a non-exclusive right 
and easement of enjoyment in, to and over the Community Area, which right and 
easement shall be appurtenant to and shall pass with the title to each Lot, Dwelling and 
Improvement, subject to the provisions of the Governing Documents including, without 
limitation, the following: 

6.1.1.1 Except as otherwise provided in this Community Declaration, no 
dedication, transfer, mortgage or encumbrance of all or any portion of the 
Community Area shall be effective unless approved by Owners representing two-
thirds (2/3) of the Total Votes of the Community Association.  Notwithstanding 
the preceding sentence or any other provision of this Community Declaration to 
the contrary, the Community Association shall have the right, without the consent 
of the Owners or any other Person (except Declarant, whose consent shall be 
required so long as Declarant owns any part of the Property), to dedicate portions 
of the Community Area to the public, or grant easements over, under or through 
portions of the Community Area to the public, to any municipal or other 



 

18 
4879-9132-5207\1 

governmental agency or entity, or to any public, quasi-public or private utility 
company, for use as right-of-way, for utilities, for public landscape purposes and 
the like, as may be required or requested by any Municipal Authority, or by a 
public, quasi-public or private utility company, in connection with or at the time 
of the development of portions of the Property. 

6.1.1.2 The Community Association shall have the right to regulate the use 
of the Community Area through the Community Rules and to prohibit access to 
such portions of the Community Area, such as landscaped right-of-ways, not 
intended for use by the Owners, Lessees or other Occupants. 

6.1.1.3 Declarant and the Community Association shall each have the 
right to grant easements or licenses to other Persons for the construction of 
Improvements on the Community Area, and Declarant and the Community 
Association shall each have the right to grant ingress and egress easements over 
the streets, roads and trails in the Project to Persons who are not Members of the 
Community Association. 

6.1.2 Lessee Access Rights.  If a Dwelling or Improvement is leased or rented 
by its Owner, the Lessee of such Dwelling or Improvement shall have the right to use the 
Community Area during the term of the lease, and the Owner of such Dwelling shall have 
no right to use the Community Area until the termination or expiration of such lease. 

6.2 Utility Easement.  There is hereby created an easement upon, across, over and under 
the Community Area, Lots and other property for reasonable ingress, egress, installation, 
replacement, repair or maintenance of all utilities, including, but not limited to, gas, water, 
sewer, telephone, cable television, internet fiber and electricity.  By virtue of this easement, it 
shall be expressly permissible for the providing utility company to install and maintain the 
necessary equipment on the Community Area, Lots, and other property but no sewers, electrical 
lines, water lines or other utility or service lines may be installed or located on the Community 
Area, Lots, and other property except as initially designed, approved and/or constructed by 
Declarant or as approved by the Board (and, in the case of a Dwelling or Improvement, by the 
Owner of such Dwelling or Improvement).  If any utility company requests that a more specific 
easement be granted in its favor in substitution for the blanket easement hereby established with 
respect to the Community Area, the Community Association shall have the power and authority, 
without the need for any consent by the Owners or any other Person, to grant the more specific 
easement on such terms and conditions as the Board deems appropriate.  Notwithstanding 
Declarant’s grant of blanket utility easements, Declarant reserves the unilateral right to record an 
instrument which narrows and limits such grant of utility easement to the normal easement width 
of the utility in those specific areas of the Lots or Community Areas which actually contain the 
utility facilities as described in such instrument and for the purposes described therein.  Such 
reserved right is subject to the utility companies’ rights then located under the real property 
depicted on the Community Plat. 

6.3 Easements for Ingress and Egress.  There are hereby created easements for ingress 
and egress for pedestrian traffic over, through and across paths, trails, walks and lanes that from 
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time to time may exist upon the Community Area.  There is also created an easement for ingress 
and egress for pedestrian and vehicular traffic over, through and across such private streets, 
driveways and parking areas as from time to time may be paved and intended for such purposes.  
Such easements shall run in favor of and be for the benefit of the Owners and Occupants of the 
Lots, Dwellings or Improvements and their guests, families, lessees, tenants and invitees.  There 
is also hereby created an easement upon, across and over the Community Areas and all private 
roadways, private driveways and private parking areas within the Project for vehicular and 
pedestrian ingress and egress for police, fire, medical and other emergency vehicles and 
personnel.  The Board shall have the right to relocate and/or reconfigure any and all easements 
from time to time as it sees fit without the consent of any Owners (but subject to any necessary 
approvals of Iron County or any other municipal body or agency having jurisdiction thereover 
including in particular, but without limitation, the easements granted herein for police, fire, 
medical and other emergency vehicles and personnel). 

6.4 Declarant’s Use and Easements. 

6.4.1 Declarant shall have the right and an easement (which, in its discretion, it 
may delegate to and/or share with one or more Declarant Affiliates, upon and subject to 
such terms and conditions as Declarant may deem appropriate) to maintain sales or 
leasing offices, management offices and models throughout the Project and to maintain 
one or more advertising signs on the Property with respect to the sales of Lots, 
Dwellings, Improvements or other property in the Project.  Declarant reserves the right 
(which, in its discretion, it may delegate to and/or share with one or more Declarant 
Affiliates, upon and subject to such terms and conditions as Declarant may deem 
appropriate) to place models, management offices and sales and leasing offices on any 
Lots or other property owned by Declarant (or by such Declarant Affiliate(s), as 
applicable) and on any portion of the Project in such number, of such size and in such 
locations as Declarant deems appropriate. 

6.4.2 So long as Declarant is marketing Lots, Dwellings or other portions of the 
Property, Declarant shall have the right to restrict the use of the parking spaces on the 
Community Area.  Such right shall include reserving such spaces for use by prospective 
Purchasers, Declarant’s employees and others engaged in sales, leasing, maintenance, 
construction or management activities. 

6.4.3 Declarant shall have the right and an easement on and over the 
Community Area to construct all Improvements Declarant may deem necessary and to 
use the Community Area and any Lots and other property owned by Declarant for 
construction or renovation related purposes including the storage of tools, machinery, 
equipment, building materials, appliances, supplies and fixtures, and the performance of 
work respecting the Project. 

6.4.4 Declarant shall have the right and an easement upon, over and through the 
Community Area as may be reasonably necessary for the purpose of exercising the rights 
granted to or reserved by Declarant in this Community Declaration. 
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6.5 Easement in Favor of Community Association.  The Lots are hereby made subject to 
the following easements in favor of the Community Association and its directors, officers, 
agents, employees and independent contractors: 

6.5.1 For inspection during reasonable hours of the Lots in order to verify the 
performance by Owners or other Persons of all items of maintenance and repair for which 
they are responsible; 

6.5.2 For inspection, maintenance, repair and replacement of portions of the 
Community Area accessible only from such Lots or Dwellings; 

6.5.3 For correction of emergency conditions on one or more Lots, Dwellings or 
Improvements on portions of the Community Area accessible only from such Lots, 
Dwellings or Improvements; 

6.5.4 For the purpose of enabling the Community Association, the Board, the 
SARC or any other committees appointed by the Board to exercise and discharge during 
reasonable hours their respective rights, powers and duties under the Governing 
Documents; and 

6.5.5 For inspection during reasonable hours of the Lots, Dwellings and 
Improvements in order to verify that the Owners and Occupants, and their guests, tenants 
and invitees, are complying with the provisions of the Governing Documents. 

ARTICLE 7 
 

THE COMMUNITY ASSOCIATION; ORGANIZATION; 
COMMUNITY ASSOCIATION MEMBERSHIP AND VOTING RIGHTS 

7.1 Formation of Association; Membership in the Community Association.  The 
Community Association shall be a nonprofit Utah corporation charged with the duties and vested 
with the powers prescribed by law and set forth in this Community Declaration and the other 
Governing Documents.  Every Owner of a Lot or Dwelling which is Assessable Property shall be 
a Member of the Community Association, and Declarant shall be a Member of the Community 
Association so long as it owns any part of the Project (unless and until Declarant expressly 
relinquishes in writing its status as a Member of the Community Association). 

7.2 Votes in the Community Association. 

7.2.1 The Community Association shall have two (2) classes of Memberships 
which shall be entitled to the following voting rights: 

7.2.1.1 Class A. All Owners of Lots, with the exception of Declarant, shall 
be Class A Members and shall be entitled to one (1) vote for each respective Lot.  
In the event more than one Owner owns any Lot then all such Persons shall be 
Class A Members of the Community Association. 
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7.2.1.2 Class B.  Declarant shall be a Class B Member and shall be entitled 
to three (3) votes for each Lot owned by Declarant.  The Class B Membership 
shall cease and be converted to Class A Membership on the happening of one of 
the following events, whichever occurs earlier: 

7.2.1.2.1 When the Total Votes of the Community Association 
outstanding in the Class A Membership equals the Total Votes of the 
Community Association outstanding in the Class B Membership; or 

7.2.1.2.2 Thirty (30) years from the date this Community 
Declaration is Recorded; or 

7.2.1.2.3 Such earlier date on which Declarant elects to terminate 
its Class B Membership by providing written notice to the Community 
Association. 

7.2.2 So long as Declarant has Class B Membership rights, all matters coming 
before the Community Association for vote shall be decided by the vote of the Declarant 
as the sole Class B Member.  Following termination of Declarant’s Class B Membership, 
all Class B Memberships and all Class B votes shall cease to exist, and any issue put to a 
vote at a duly called meeting of Members at which a quorum is present shall be decided 
by a simple majority of Total Votes of the Community Association represented in person 
or by valid proxy at such meeting.  Thereafter, the Community Association shall be 
deemed to have a single class of Members and votes.   

7.3 Voting Procedures.  A change in the ownership of a Lot shall be effective for voting 
purposes from the time the deed or other instrument effecting such change is Recorded; the 
Board shall thereafter be given written notice of such change and provided satisfactory evidence 
thereof.  The votes for each Lot and Dwelling must be cast as a unit, and fractional votes shall 
not be allowed.  In the event that a Lot is owned by more than one Person and such Owners are 
unable to agree among themselves as to how their vote or votes shall be cast, they shall lose their 
right to vote on the matter in question.  If any Member casts a vote representing a certain Lot, it 
will thereafter be conclusively presumed for all purposes that he, she or it was acting with the 
authority and consent of all other Owners of the same Lot unless objection thereto is made at the 
time the vote is cast.  In the event more than one Owner attempts to cast the vote or votes for a 
particular Lot, the vote or votes for that Lot shall be deemed void and shall not be counted.   

7.4 Governing Board and Officers.  The affairs of the Community Association shall be 
conducted by the Board and such officers as the Board may elect or appoint in accordance with 
the Articles and the Bylaws.  Unless the Governing Documents specifically require the vote or 
written consent of the Members, approvals or actions to be given or taken by the Community 
Association shall be valid if given or taken by the Board.  The Board may appoint various 
committees at its discretion.  The Board may also appoint or engage a manager to be responsible 
for the day-to-day operation of the Community Association and the Community Area.  The 
Board shall determine the compensation to be paid to any such manager. 



 

22 
4879-9132-5207\1 

7.5 Community Rules.  The Board may, from time to time, and subject to the provisions 
of this Community Declaration, adopt, amend and repeal rules and regulations pertaining to:  (a)
 the management, operation and use of the Community Area including, but not limited to, any 
recreational facilities or other Improvements situated upon the Community Area; (b) traffic and 
parking restrictions including speed limits on private streets within the Project; (c) minimum 
standards for any maintenance of the Community Area, Lots, Dwellings and Improvements 
within the Project; or (d) any other subject within the jurisdiction of the Community Association.  
In the event of any conflict or inconsistency between the provisions of this Community 
Declaration and the Community Rules, the provisions of this Community Declaration shall 
prevail. 

7.6 Personal Liability.  No member of the Board or any other committee of the 
Community Association, no officer of the Community Association and no manager or other 
employee of the Community Association shall be personally liable to any Member, or to any 
other Person including the Community Association, for any damage, loss or prejudice suffered or 
claimed on account of any act, omission, error or negligence of the Community Association, the 
Board or any member thereof, the manager, any representative or employee of the Community 
Association, any officer of the Community Association or any member of any other committee 
of the Community Association; provided, however, the limitations set forth in this Section shall 
not apply to any person who has engaged in intentional misconduct. 

7.7 Express Rights.  Except as otherwise limited herein, the Board shall have all the 
powers, duties and responsibilities as are now or may hereafter be provided by Utah law, this 
Community Declaration and the Bylaws, including but not limited to the following: 

7.7.1 To make and enforce the Community Rules and all other rules and 
regulations covering the operation and maintenance of the Project. 

7.7.2 To maintain, repair, replace, restore, operate, and manage the Community 
Areas and all property that may be acquired by the Community Association, to appoint a 
manager in regard to such activities, and to establish an adequate reserve fund for repair, 
replacement, and restoration thereof. 

7.7.3 To determine and pay the Community Expenses. 

7.7.4 To assess and collect the proportionate share of Community Expenses 
from the Owners. 

7.7.5 To enter into contracts, deeds, leases and/or other written instruments and 
documents and authorize the execution and delivery thereof by the appropriate officers. 

7.7.6 To open bank accounts and make other decisions regarding the investment 
of Community Association funds on behalf of the Community Association and to 
designate signatories therefor. 

7.7.7 To purchase, hold, sell, convey, mortgage or lease any real property in the 
name of the Community Association or its designee; provided, portions of the 
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Community Areas may only be conveyed or subjected to a security interest by the 
Community Association if Members entitled to cast at least a majority of the Total Votes 
of the Community Association, including a majority of the Total Votes of the Community 
Association allocated to Lots or Dwellings not owned by Declarant, agree to such action 
by ratification of an agreement.   

7.7.8 To bring, prosecute and settle litigation for itself, the Community 
Association and the Project, provided that it shall make no settlement which results in a 
liability against the Board, the Community Association or the Project in excess of 
$500,000 without the prior approval of a majority of the Total Votes of the Community 
Association at a meeting or by written ballot distributed to Members by mail; provided, 
any settlement which would be paid from proceeds of insurance which may be settled by 
the Community Association’s insurance carrier and which in either case results in no 
actual liability of funds of the Community Association in excess of $500,000 shall not 
require Community Association approval. 

7.7.9 To own, purchase or lease, hold and sell or otherwise dispose of, on behalf 
of the Owners, items of personal property necessary to or convenient to the management 
of the business and affairs of the Community Association and the Board and to the 
operation of the Project, including without limitation furniture, furnishings, fixtures, 
maintenance equipment, appliances and office supplies.   

7.7.10 To keep adequate books and records and implement the policies and 
procedures for the inspection of books and records of the Project by Owners in 
accordance with the terms of the Bylaws. 

7.7.11 To prepare, adopt, amend and disseminate budgets and other information 
from time to time in accordance with the terms of the Bylaws. 

7.7.12 To obtain insurance for the Community Association with respect to the 
Project, as well as worker’s compensation insurance. 

7.7.13 To repair or restore the Project following damage or destruction or a 
permanent taking by the power of or power in the nature of eminent domain or by an 
action or deed in lieu of condemnation not resulting in the removal of the Project from 
the provisions of this Community Declaration. 

7.7.14 To pledge Assessments as security for certain contractual obligations and 
liabilities. 

7.7.15 The Board may delegate to the manager via a Management Agreement all 
of the foregoing powers, duties and responsibilities referred to in this Community 
Declaration except the final determination of estimated Community Expenses, annual 
budgets and Assessments based thereon; the promulgation of rules and regulations; the 
power to enter into any contract involving more than $50,000 for any one unbudgeted 
expense in any one fiscal year; the opening of bank accounts; the power to purchase, 
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hold, sell, convey, mortgage or lease any portion of the Project in the name of the 
Community Association or the authority to bring, prosecute and settle litigation. 

7.8 Implied Rights.  The Community Association may exercise any expressed or implied 
right or privilege given to the Community Association expressly by the Governing Documents or 
any other right or privilege reasonably necessary to effectuate any such right or privilege. 

7.9 Bulk Service Agreements.   

7.9.1 The Board, acting on behalf of the Community Association, shall have the 
right, power and authority to enter into one or more Bulk Service Agreements with one or 
more Bulk Providers (each of which terms is defined below), for such term(s), at such 
rate(s) and on such other terms and conditions as the Board deems appropriate, all with 
the primary goals of providing to Owners and Occupants of Lots, Dwellings or both 
within the Property, or within one or more portions thereof, cable television, community 
satellite television, high speed Internet, security monitoring or other electronic 
entertainment, information, communication or security services, any concierge or other 
personal services, or similar or related products or services:  (a) which might not 
otherwise be generally available to such Owners and Occupants; (b) at rates or charges 
lower than might otherwise generally be charged to Owners and Occupants for the same 
or similar services; (c) otherwise on terms and conditions which the Board believes to be 
in the interests of Owners and Occupants generally; or (d) any combination of the 
foregoing. 

7.9.2 If all Lots and Dwellings within the Property are to be served by a 
particular Bulk Service Agreement, the Board shall have the option either to:  (a)  include 
the Community Association’s costs under such Bulk Service Agreement in the budget for 
each applicable fiscal year and thereby include such costs in the Annual Assessments for 
each such applicable year; or (b) separately bill to each Owner his, her or its 
proportionate share of the Community Association’s costs under such Bulk Service 
Agreement (as reasonably determined by the Board, and with such frequency as may be 
determined by the Board, but no more often than monthly) (provided that such “separate 
billing” may be made as one or more separate line items on billings or invoices from the 
Community Association to the affected Owner(s) for Assessments or other charges).  If 
not all Lots and Dwellings within the Property will be served by a particular Bulk Service 
Agreement the Board shall have only the billing option described in clause (b) above. 

7.9.3 Declarant, for each Lot and Dwelling which is not Exempt Property, 
hereby covenants and agrees, and each Owner other than Declarant, by becoming the 
Owner of a Lot or Dwelling, is deemed to covenant and agree, to pay all amounts levied 
or charged against or to him, her or it (or his, her or its Lot or Dwelling) by the Board 
pursuant to this Section and all such amounts:  (a) shall be deemed to be a part of the 
Assessments against the Lots or Dwellings against or to which they are levied or charged 
(or against or to whose Owners they are levied or charged); (b) with interest, late charges 
and all costs, including but not limited to reasonable attorneys fees, incurred by the 
Community Association in collecting or attempting to collect delinquent amounts, shall 
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be secured by the Assessment Lien established by this Community Declaration; and (c)
 as with other Assessments, shall also be the personal obligation of each Person who was 
an Owner of the Lot or Dwelling at the time such amount became due (which personal 
obligation for delinquent amounts shall not pass to the successors in title of the Owner 
unless expressly assumed by them unless title is transferred to one or more such 
successors for purposes of avoiding payment of such amounts or other Assessments or is 
transferred to a Person controlling, controlled by or under common control with the 
Owner transferring title). 

7.9.4 No Owner of a Lot or Dwelling covered by a Bulk Service Agreement 
shall be entitled to avoid or withhold payment of amounts charged by the Board to such 
Owner or such Owner’s Lot or Dwelling under this Section, whether on the basis that 
such Owner does not use, accept or otherwise benefit from the services provided under 
such Bulk Service Agreement, or otherwise.  However, the Board shall have the right, at 
its option, to exempt from payment of such amounts any Lot upon which no Dwelling or 
other Improvement has been completed. 

7.9.5 “Bulk Provider” means a private, public or quasi-public utility or other 
company which provides, or proposes to provide, cable television, community satellite 
television, high speed Internet, security monitoring or other electronic entertainment, 
information, communication or security services, or concierge or other personal services,  
to Owners, Occupants, Dwellings within the Property, Lots or within one or more 
portions thereof, pursuant to a “Bulk Service Agreement” (as defined below). 

7.9.6 “Bulk Service Agreement” means an agreement between the Community 
Association and a Bulk Provider pursuant to which the Bulk Provider would provide 
cable television, community satellite television, high speed Internet, security monitoring 
or other electronic entertainment, information, communication or security services, 
concierge or other personal services, or similar or related products or services to Owners, 
Occupants, and Dwellings with the Property, Lots or within one or more portions thereof. 

7.9.7 During the Declarant Control Period, the Board shall not, without the 
approval of Members holding at least fifty-one percent (51%) of all Class A votes 
represented in person or by proxy at an annual or special meeting of the Members of the 
Community Association, enter into a Bulk Service Agreement which imposes on the 
Community Association or its Members (other than Declarant or a Declarant Affiliate 
which, in either case, agrees in writing thereto) any obligation to pay the direct costs of 
construction of any cables, lines or other facilities or equipment for any cable television, 
community satellite television, high speed Internet, security monitoring or electronic 
entertainment, information, communication or security services, but nothing in this 
Section shall prevent the Board from entering into, or requiring approval by the Members 
of, any Bulk Service Agreement which imposes on the Community Association or its 
Members installation, connection, service charge or similar charges or fees which do not 
exceed those generally prevailing at the time within the greater Iron County, Utah, area, 
or which includes as a component of the monthly fee charged by the Bulk Provider 
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amortization of some or all of its capital costs and related costs in providing services 
under the Bulk Service Agreement. 

7.10 Transfer of Community Association Membership.  The rights and obligations of 
any Member other than Declarant shall not be assigned, transferred, pledged, conveyed or 
alienated in any way except upon transfer of ownership of an Owner’s Lot, and then only to the 
transferee of ownership of the Lot.  A transfer of ownership of a Lot may be effected by deed, 
intestate succession, testamentary disposition, foreclosure or such other legal process as is now 
in effect or as may hereafter be established under or pursuant to applicable law.  Any attempt to 
make a prohibited transfer shall be void.  Any transfer of ownership of a Lot shall operate to 
transfer the Membership appurtenant to said Lot to the new Owner thereof.  Each Purchaser shall 
notify the Community Association of his, her or its purchase of a Lot.  The Community 
Association may require the Purchaser of a Lot to pay to the Community Association a transfer 
fee in an amount that may be set by the Board, and the transfer fee shall be secured by the 
Assessment Lien. 

ARTICLE 8 
 

DESIGN AND DEVELOPMENT GUIDELINES (SARC) 

8.1 Purpose.  Prior to any review or approval by the Municipal Authority, the SARC shall 
be the first to review, study and either approve, reject or request resubmittal of proposed 
developments and improvements to a Lot, Dwelling or Improvement, all in compliance with this 
Community Declaration and as further set forth in the rules and regulations of the SARC and the 
Design and Development Guidelines.  The SARC shall elevate, among other things: (i) the 
materials to be used on the outside of buildings or structures, (ii) exterior colors, (iii) harmony of 
architectural design with other structures within the Project, (iv) height and other design features, 
(v) location with respect to topography and finished grade elevations, and (vi) harmony of 
landscaping with the natural setting and native vegetation, and (vii) consistency with the Design 
and Development Guidelines. 

 

8.2 Membership.  The SARC shall be composed of individuals or entities as the 
Declarant may determine in its sole and exclusive discretion, who need not be Owners.  So long 
as the Declarant owns any Lot, Dwelling or other property within the Project, the SARC shall 
consist of three (3) regular members and one (1) alternate member, each of whom shall be 
appointed, removed and replaced by, and serve at the pleasure of, Declarant in its sole and 
exclusive discretion.  At such time as Declarant no longer owns any Lot, Dwelling or other 
property within the Project, the SARC shall consist of such number of regular and alternate 
members as the Board may deem appropriate from time to time (but in no event less than three 
(3) nor more than seven (7) regular members, nor less than one (1) nor more than three (3) 
alternate members), each of whom shall be appointed by, and serve at the pleasure of, the Board.  
Declarant may at any time voluntarily surrender in writing its right, as Declarant, to appoint and 
remove the members of the SARC pursuant to this Section, and in that event Declarant may 
require, for so long as Declarant owns any Lot, Dwelling or other property within the Project, 
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that specified actions of the SARC, as described in a Recorded instrument executed by the 
Declarant, be approved by the Declarant before they become effective.    

8.3 Organization and Operation of the SARC. 

8.3.1 Term.  The term of office of each member of the SARC shall be three (3) 
years, commencing January 1 of each year, and continuing until his or her successor is 
appointed, which terms shall be staggered as determined by the Board.  Should a SARC 
member die, retire, become incapacitated, or in the event of a temporary absence of a 
member, a successor may be appointed as provided in Section 8.2 above.  The Declarant 
may remove any member of the SARC at any time for any cause without notice. 

8.3.2 Chairperson.  So long as Declarant’s membership in the Community 
Association exists, Declarant shall appoint the chairperson of the SARC.  Thereafter, the 
Board shall appoint the SARC and the chairperson shall be elected annually from among 
the members of the SARC by majority vote of said members. 

8.3.3 Operations.  The chairperson shall take charge of and conduct all meetings  
and shall provide for reasonable notice to each member of the SARC prior to any 
meeting.  The notice shall set forth the time and place of the meeting, and notice may be 
waived by any member.  In the absence of a chairperson, the party responsible for 
appointing or electing the chairperson may appoint or elect a successor, or if the absence 
is temporary, a temporary successor. 

8.3.4 Voting.  The affirmative vote of a majority of the members of the SARC 
shall govern its actions and be the act of the SARC.  A quorum shall consist of a majority 
of the members.  

8.3.5 Expert Consultation.  The SARC may avail itself of technical and 
professional advice and consultants as it deems appropriate. 

8.4 Expenses.  All expenses of the SARC shall be paid by the Community Association, 
subject to Declarant’s or the Community Association’s right to charge an Owner a reasonable 
design review fee to defray such expenses as provided for in Section 4.3 above. 

8.5 Design and Development Guidelines and Rules.  The SARC shall adopt, establish, 
and publish from time to time the Design and Development Guidelines. The Design and 
Development Guidelines shall define and describe the design standards for the Project and the 
various uses within the Project.  The Design and Development Guidelines may be modified or 
amended from time to time by the SARC.  The SARC, in its sole discretion, may excuse 
compliance with such Design and Development Guidelines as are not necessary or appropriate in 
specific situations and may permit compliance with different or alternative requirements.  Each 
Owner is responsible for obtaining all approvals, licenses, and permits as may be required prior 
to obtaining final approval of any Lots, Dwellings or Improvements from the SARC and prior to 
commencing construction.  The Design and Development Guidelines shall not be subject to 
modification or amendment by the Members.  The Design and Development Guidelines shall be 
established solely by the SARC and Declarant.  
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8.6 Procedures.  As part of the Design and Development Guidelines, the SARC shall 
make and publish such rules and regulations as it may deem appropriate to govern its 
proceedings.  Appeals shall be conducted as provided in the Bylaws. The SARC may 
promulgate, adopt, amend and/or replace rules and regulations necessary to implement these 
covenants by the affirmative vote of a majority of the SARC. Rules and regulations may include 
submission requirements concerning the type of information, reports, plans and specifications 
and the like which need to be submitted with any application, site specific limitations or 
restrictions for each Homesite, and may also include guidelines governing the development of 
each Homesite. These rules and regulations need not be uniform for each Homesite and shall 
take into account the unique character of each Homesite. By way of illustration only and without 
requirement to do so, the SARC rules and regulations may address, and the SARC shall have the 
power and authority to regulate, any or all of the following: application procedures and 
processing fees; charges by any outside professionals or other costs incident to evaluating any 
application, security deposits or other financial arrangements which are required of an Owner 
who is developing a Homesite to guarantee the repair of damage to roads or other subdivision 
infrastructure and for revegetation and restoration of lands; colors and materials, including, but 
not limited to, roofs, chimneys, siding, masonry and glazing; setbacks, height limitations, 
building profiles and driveway locations; construction staging, construction hour which may be 
controlled during certain times of the year, storage for construction materials, location of 
temporary construction facilities such as trailers, dumpsters and toilets; routing of utility 
extensions; drainage, grading and erosion control; landscape and vegetation, fencing, lighting, 
signage, and trails; concerns or objectives regarding maintenance of agricultural lands and 
preservation of wildlife; and privacy and visual characteristics. 

8.7 Limitation of Liability.  The SARC shall use reasonable judgment in approving or 
disapproving all plans and specifications submitted to it.  Neither the SARC, nor any individual 
SARC member, shall be liable to any person for any official act of the SARC in connection with 
submitted plans and specifications, except to the extent the SARC or any individual SARC 
member acted with malice.  Approval by the SARC does not necessarily assure approval by the 
appropriate Municipal Authority.  Notwithstanding that the SARC has approved plans and 
specifications, neither the SARC nor any of its members shall be responsible or liable to any 
Owner or other contractor with respect to any loss, liability, claim, or expense which may arise 
by reason of such approval of the construction of any Dwelling or Improvement.  Neither the 
Board, the SARC, nor any agent thereof, nor Declarant, Declarant Affiliate, nor any of 
Declarant’s members, employees, agents, or consultants shall be responsible in any way for any 
defects in any plans or specifications submitted, revised or approved in accordance with the 
provisions of the Governing Documents, nor for any structural or other defects in any work done 
according to such plans and specifications.  In all events the SARC shall be defended and 
indemnified by the Community Association in any such suit or proceeding which may arise by 
reason of the SARC’s decision.  The Community Association, however, shall not be obligated to 
indemnify any member of the SARC to the extent any such member of the SARC shall be 
adjudged to be liable for gross negligence or willful misconduct in the performance of his or her 
duty as a member of the SARC, unless and then only to the extent that an arbitrator or the court 
in which such action or suit may be brought shall determine upon application that, despite the 
adjudication of liability but in view of all circumstances of the case, such person is fairly and 
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reasonably entitled to indemnification for such expense as such arbitrator or court shall deem 
proper. 

ARTICLE 9 
 

COVENANT FOR ASSESSMENTS AND CREATION OF LIEN 

9.1 Creation of Lien and Personal Obligation of Assessments.  Declarant, for each Lot 
and Dwelling it owns, hereby covenants and agrees, and each Owner, other than Declarant, by 
becoming the Owner of a Lot, is deemed to covenant and agree, to pay Assessments to the 
Community Association in accordance with this Community Declaration and the Bylaws.  All 
Assessments shall be established and collected as provided in this Community Declaration.  The 
Assessments, together with interest, late charges and all costs, including but not limited to 
reasonable attorneys fees, incurred by the Community Association in collecting or attempting to 
collect delinquent Assessments, whether or not suit is filed, shall be a charge on the Lot and shall 
be a continuing lien upon the Lot against which each such Assessment is made.  Each 
Assessment, together with interest and all costs, including but not limited to reasonable attorneys 
fees, incurred by the Community Association in collecting or attempting to collect delinquent 
Assessments, whether or not suit is filed, shall also be the personal obligation of each Person 
who was an Owner of the Lot at the time when the Assessment became due.  The personal 
obligation for delinquent Assessments shall not pass to the successors in title of the Owner 
unless expressly assumed by them (unless title is transferred to one or more such successors for 
purposes of avoiding payment of any Assessment or is transferred to a Person controlling, 
controlled by or under common control with the Owner transferring title), but the Assessment 
Lien created by this Community Declaration against the applicable Lot shall continue to secure 
payment of such delinquent Assessment (including, but not limited to, any and all interests and 
late charges) until the same is fully paid. 

9.2 Annual Assessments .  In order to provide for the operation and management of the 
Community Association and to provide funds for the Community Association to pay all 
Community Expenses and to perform its duties and obligations under the Governing Documents, 
including, without limitation, the establishment of reasonable reserves for replacements, 
maintenance and contingencies, the Board, for each fiscal year shall assess an Annual 
Assessment against each Lot which is Assessable Property.  The Annual Assessments shall 
commence on the first day of the month following the closing of the sale of the Lot in the 
Project.  Annual Assessments shall be computed and assessed as follows: 

9.2.1 Community Expense.  Annual Assessments shall be based upon advance 
estimates of the Community Association’s cash requirements to provide for payment of 
all estimated expenses arising out of or connected with the maintenance and operation of 
the Community Areas and furnishing common utility services and other common items to 
the Dwellings.  Such estimated expenses may include, without limitation, the following: 
road maintenance and repair; snow removal; management expenses; real property taxes 
and special assessments to the extent not separately assessed; premiums for all insurance 
that the Community Association is required or permitted to maintain hereunder; repairs 
and maintenance; wages of Association employees, including fees for a manager; utility 
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charges, including charges for utility services to the Dwellings to the extent not 
separately metered or billed; legal and accounting fees; any deficit remaining from a 
previous period; creation of an adequate contingency reserve, major maintenance reserve 
and/or sinking fund; creation of an adequate reserve fund for maintenance repairs, and 
replacement of those Community Areas that must be replaced on a periodic basis; and 
any other expenses and liabilities which may be incurred by the Community Association 
for the benefit of the Owners under or by reason of this Community Declaration.  Such 
shall constitute the Community Expenses, and all funds received from assessments under 
this Section shall be part of the common expense fund.  Two separate and distinct funds 
shall be created and maintained hereunder, one for operating expenses and one for capital 
and reserve expenses which together shall constitute the common expense fund. 

9.2.2 Annual Budget Expenses.  Annual Assessments shall be determined on the 
basis of a fiscal year beginning January 1 and ending December 31 next following, 
provided the first fiscal year shall begin on the date of this Community Declaration.  On 
or before December 1 of each fiscal year the Board shall prepare and furnish to each 
Owner, or cause to be prepared and furnished to each Owner, an operating budget for the 
upcoming fiscal year.  The budget shall itemize the estimated Community Expenses for 
such fiscal year, anticipated receipts (if any) and any deficit or surplus from the prior 
operating fiscal year.  The budget shall serve as the supporting document for the Annual 
Assessment for the upcoming fiscal year and as the major guideline under which the 
Project shall be operated during such fiscal year. 

9.2.3 Notice and Payment. Beginning with the 2023 fiscal year, the Board shall 
give notice of the Annual Assessment to each Owner at least thirty (30) days prior to the 
beginning of each fiscal year, but the failure to give prior notice shall not affect the 
validity of the Assessment established by the Board nor relieve any Owner from its 
obligation to pay the Assessment.  If the Board determines during any Assessment Period 
that the funds budgeted for that fiscal year are, or will become, inadequate to meet all 
Community Expenses for any reason, including, without limitation, nonpayment of 
Assessments by Members, it may increase the Annual Assessment for that fiscal year and 
the revised Annual Assessment shall commence on the date designated by the Board.   

9.3 Exempt Property Assessments.  All Exempt Property described herein shall be 
exempt from the Assessments and Membership in the Community Association (provided, 
however, Declarant shall remain a Class B Member in the Community Association at all times so 
long as it owns a Lot within the Project, notwithstanding its temporary exemption status from 
required Assessment payments) and its associated privileges and responsibilities, but shall 
nevertheless be subject to all other provisions of the Design and Development Guidelines and 
this Community Declaration, including but not limited to, the use restrictions and architectural 
controls thereof (subject to the Declarant’s exemption described in Section 3.6 above).  Anything 
in this Section to the contrary notwithstanding, if, after an Assessment’s record date but before 
the end of the fiscal year for which it is levied, an Exempt Property becomes Assessable 
Property, then each Assessment which would have been levied against such Assessable Property 
for such fiscal year if it were not Exempt Property (as hereafter reduced) shall be due on the later 
of (a) the date on which such Assessment would have been due, if such part of the Project had 
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been Assessable Property on such record date, or (b) the date on which such Assessable Property 
becomes subject to Assessment levy.  If an Assessable Property is added to the Project as 
provided for above, then the Community Association shall be deemed, automatically and without 
the need for further action, to have levied against it each Assessment for such fiscal year which 
the Community Association has levied against the other Assessable Properties.  Each such 
Assessment levied against such Assessable Property shall be in an amount determined under this 
Section as if it were eligible for such levy on such record date, but then reduced in proportion to 
the number of days (if any) in such fiscal year elapsed as of (and including) the date on which 
such Exempt Property becomes an Assessable Property, as the case may be.  Declarant or a 
Declarant Affiliate may expressly waive its right to an exemption from Assessments as to some 
or all Exempt Properties of which it is then the Owner, by notifying the Community Association 
in writing and identifying such Exempt Properties.  In such event, Declarant’s exemption shall 
terminate as to each identified Exempt Property upon such written notification to the Community 
Association.  Any such waiver shall bind all subsequent Owners of such Exempt Property, 
including Declarant or any Declarant Affiliate.   

9.4 Special Assessments .  In addition to the Annual Assessments authorized above, the 
Community Association may levy against each Lot and Dwelling which is Assessable Property, 
in any Assessment Period, a Special Assessment applicable to that period only for the purpose of 
defraying in whole or in part, the cost of any construction, reconstruction, repair or replacement 
of a capital improvement upon the Community Areas, including fixtures and personal property 
related thereto, or for the purpose of defraying other extraordinary expenses.  During the 
Declarant Control Period, Special Assessments may only be levied with the written approval of 
Declarant.  Thereafter, any such Special Assessment must be approved by the affirmative vote of 
at least a majority of the Total Votes of the Community Association.  The provisions of this 
Section are not intended to preclude or limit the assessment, collection or use of Annual 
Assessments for the aforesaid purposes.   

9.5 Establishment of Annual Assessment Period.  The period for which the Annual 
Assessment is to be levied (the “Assessment Period”) shall be the calendar year, except that the 
first Assessment Period shall commence upon the recording of this Community Declaration and 
terminate on December 31 of such year.  The Board in its sole discretion from time to time may 
change the Assessment Period by amending the Bylaws pursuant to the amendment procedures 
thereof. 

9.6 Rate of Annual and Special Assessments.  Annual and Special Assessments of the 
Community Association payable during a calendar year shall be calculated as follows: 

9.6.1 The Annual Assessments shall be assessed at a uniform rate for each Lot 
in such amounts as specified by the Board.   

9.6.2 Commencing upon an Owner acquiring a Lot or Dwelling, each Owner of 
a Lot or Dwelling shall pay one hundred percent (100%) of the Annual Assessment 
attributable to his, her or its Membership, regardless of whether a Dwelling has been 
completed on the Lot and whether such Dwelling is occupied.   
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9.6.3 Declarant, during the Declarant Control Period, and the Board thereafter, 
shall have the right to adjust the rate of Assessment levied against each Lot in connection 
with those certain Community Expenses which constitute costs associated with use and 
allocation of water resources as Declarant shall reasonably determine, based upon a 
formula or schedule, as exclusively determined by Declarant, under which Assessments 
for Community Expenses against each Owner are equitably apportioned in accordance 
with the water operational, use and maintenance costs attributable to each Dwelling or 
other type of Improvement constructed on any Lot.  By way of example, but not by way 
of limitation, Declarant may determine that certain Improvements or Dwellings located 
on a specific Lot, such as a large Dwelling, may be utilizing more water resources in 
comparison to other Improvements and Dwellings within the Project, which use 
contributes to an overall increase in the Community Expenses over what the Community 
Association, but for such Improvements or Dwellings, would pay, and that the Owner(s) 
of such Lot shall be assessed for and shall pay the amount of such increased Community 
Expenses or inequitable appropriation and use of the Project’s water resources.    

9.7 Declarant’s Obligation to Fund Deficits.  So long as Declarant qualifies for an 
exemption from required Assessment payments pursuant to Section 9.3 and other provisions of 
this Declaration, if the Assessments for any fiscal year of the Community Association shall fail 
to equal or exceed the actual expenses incurred by the Community Association during any such 
fiscal year because of Declarant’s right to be exempt from Assessments, then Declarant shall pay 
to the Community Association a sufficient amount, up to the amount for that fiscal year of the 
full Assessment for each Lot and Dwelling owned by Declarant to meet any such deficit, so long 
as the Community Association gives written notice of such deficit to Declarant within sixty (60) 
days following the termination of the fiscal year for which the Assessment is made. 

9.8 Rules Regarding Billing and Collection Procedures.  Annual Assessments shall be 
collected on a monthly basis or such other basis as may be selected by the Board.  Special 
Assessments may be collected as specified by the Board.  The Board shall have the right to adopt 
rules and regulations setting forth procedures for the purpose of making Assessments and for the 
billing and collection of the Assessments provided that the procedures are not inconsistent with 
the provisions of this Community Declaration.  The failure of the Community Association to 
send a bill to a Member shall not relieve any Member of his, her or its liability for any 
Assessment or charge under this Community Declaration, but the Assessment Lien therefor shall 
not be foreclosed or otherwise enforced until the Member has been given not less than thirty (30) 
days written notice prior to such foreclosure or enforcement that the Assessment or any 
installment thereof is or will be due and of the amount owing.  Such notice may be given at any 
time prior to or after delinquency of such payment.  The Community Association shall be under 
no duty to refund any payments received by it even though the ownership of a Lot or Dwelling 
changes during a fiscal year; successor Owners of Dwellings shall be given credit for 
prepayments, on a prorated basis, made by prior Owners. 

9.9 Effect of Nonpayment of Assessments; Remedies of the Community Association. 

9.9.1 Any Assessment, or any installment of an Assessment, not paid within 
thirty (30) days after the Assessment, or the installment of the Assessment, first became 
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due shall bear interest from the due date at the rate established from time to time by the 
Board.  In addition, the Board may establish a late fee to be charged to any Owner who 
has not paid any Assessment, or any installment of an Assessment, within thirty (30) days 
after such payment was due. 

9.9.2 If any installment of an Assessment assessed by the Board is not paid 
within thirty (30) days after the same is due, the entire unpaid balance of the Assessment 
shall immediately become due and payable, without demand or notice, unless the Board, 
in its sole discretion, determines not to accelerate the installments.   

9.9.3 The Community Association shall have an Assessment Lien on each Lot 
and Dwelling for all Assessments levied against the Lot or Dwelling and for all other fees 
and charges payable to the Community Association by the Owner of the Lot or Dwelling 
pursuant to this Community Declaration.  Recording of this Community Declaration 
constitutes record notice and perfection of the Assessment Lien.  The Board may, at its 
option, Record a notice of lien setting forth the name of the delinquent Owner as shown 
in the records of the Community Association, the legal description of the Lot or Dwelling 
against which the notice of lien is Recorded and the amount claimed to be past due as of 
the date of the Recording of the notice, including interest, lien recording fees and 
reasonable attorneys’ fees. 

9.9.4 The Assessment Lien shall have priority over all liens or claims except for 
(a) tax liens for real property taxes; (b) assessments in favor of any Municipal Authority 
or assessment district; and (c) the lien of any First Mortgage as provided in Section 14.3 
below.   

9.9.5 The Board shall not be obligated to release any Recorded notice of lien 
until all delinquent Assessments, interest, lien fees, reasonable attorneys’ fees, arbitration 
costs, court costs, collection costs and all other sums payable to the Community 
Association by the Owner of the Lot or Dwelling have been paid in full. 

9.9.6 The Board shall have the right, at its option, to enforce collection of any 
delinquent Assessments together with interest, lien fees, reasonable attorneys fees and 
any other sums due to the Community Association in any manner allowed by law, 
including but not limited to taking either or all of the following actions, concurrently or 
separately (and by exercising either of the remedies hereinafter set forth, the Board does 
not prejudice or waive its right to exercise the other remedy): (a) bringing an action at 
law against the Owner personally obligated to pay the delinquent Assessments and such 
action may be brought without waiving the Assessment Lien securing the delinquent 
Assessments; or (b) enforce the Assessment Lien against the applicable Lot or Dwelling 
by sale or foreclosure conducted in accordance with the then prevailing Utah law relating 
to the foreclosure of realty mortgages or deeds of trust (including the right to recover any 
deficiency), the foreclosure rights and methods described in the Community Association 
Act, Title 57, Chapter 8a, Utah Code Ann., the method recognized under Utah law for the 
enforcement of a mechanic’s lien which has been established in accordance with Title 38, 
Chapter 1, Utah Code Ann., as amended from time to time, or any other manner 
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permitted by law, and the Lot or Dwelling may be redeemed after foreclosure sale if 
provided by law.  In order to facilitate the foreclosure of any such Assessment Lien in the 
manner provided at law for the foreclosure of deeds of trust, the Board hereby designates 
Cottonwood Title Insurance Agency, Inc., as a trustee with full power of sale, to 
foreclose any such Assessment Liens as directed by the Board.  Such trustee, and any 
successors, shall not have any other right, title or interest in the Project beyond those 
rights and interests necessary and appropriate to foreclose any Assessment Liens against 
Lots or Dwellings arising pursuant hereto.  In any such foreclosure, the Owner of the Lot 
or Dwelling being foreclosed shall be required to pay the costs and expenses of such 
proceeding (including reasonable attorneys’ fees), and such costs and expenses shall be 
secured by the Assessment Lien being foreclosed.  The Community Association shall 
have the power to bid at any foreclosure sale and to purchase, acquire, hold, lease, 
mortgage and convey any and all Lots and Dwellings purchased at such sale.  Declarant 
hereby conveys and warrants pursuant to U.C.A. Sections 57-1-20 and 57-8a-302 to 
Cottonwood Title Insurance Agency, Inc., with power of sale, the Lot and all 
Improvements to the Lot for the purpose of securing payment of assessments under the 
terms of this Declaration. 

9.9.7 If an Owner fails or refuses to pay any Assessment when due, the Board 
shall have the right, after giving notice and an opportunity to be heard in accordance with 
the Community Association Act, Title 57, Chapter 8a, Utah Code Ann., to terminate an 
Owner’s right (a) to receive utility services paid as a Community Expense and (b) of 
access and use of the recreational facilities constituting a portion of the Community 
Areas. 

9.10 Evidence of Payment of Assessments.  Upon receipt of a written request by a 
Member, the Community Association, within a reasonable period of time thereafter, shall issue 
to such Member a written certificate stating:  (a) that all Assessments, interest and other fees and 
charges have been paid with respect to any specified Lot or Dwelling as of the date of such 
certificate; or (b) if all Assessments have not been paid, the amount of such Assessments, 
interest, fees and charges due and payable as of such date.  The Community Association may 
impose a reasonable charge for the issuance of such certificates, which charges must be paid at 
the time the request for any such certificate is made.  Any such certificate, when duly issued as 
herein provided, shall be conclusive and binding with respect to any matters therein stated as 
against any bona fide Purchaser of, or lender on, the Lot or Dwelling in question. 

9.11 Purposes for Which Association’s Funds May be Used.  The Community 
Association shall apply all funds and property collected and received by it (including the 
Assessments, fees, loan proceeds, surplus funds and all funds and property received by it from 
any other source) for the common good and benefit of the Project and the Owners and Occupants 
by devoting said funds and property, among other things, to the acquisition, construction, 
alteration, maintenance, provision and operation, by any manner or method whatsoever, of any 
and all roads, land, properties, improvements, facilities, services, projects, programs, studies and 
systems, within or without the Project, which may be necessary, desirable or beneficial to the 
general common interests of the Project, the Owners and the Occupants, and to the establishment 
and funding of reasonable reserves for replacements and contingencies.  The following are some, 

http://le.utah.gov/xcode/Title57/Chapter1/57-1-S20.html?v=C57-1-S20_1800010118000101
http://le.utah.gov/xcode/Title57/Chapter8A/57-8a-S302.html?v=C57-8a-S302_1800010118000101
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but not all, of the areas in which the Community Association may seek to aid, promote and 
provide for such common benefit: maintenance and repair of roads within the Project; social 
interaction among Members and Occupants, maintenance of Ski Areas, maintenance of 
landscaping on Community Area and public right-of-way and drainage areas within the Project, 
construction, operation and maintenance of recreational and other facilities on Community Area, 
recreation, insurance, communications, ownership and operation of vehicle storage areas, 
education, transportation, health, utilities, public services, safety, indemnification of officers, 
directors and committee members of the Community Association, employment of professional 
managers, and hiring professional consultants such as architects, engineers, attorneys and 
accountants.   

9.12 Surplus Funds.  The Community Association shall not be obligated to spend in 
any year all the Assessments and other sums received by it in such year, and may carry forward 
as surplus any balances remaining.  The Community Association shall not be obligated to reduce 
the amount of the Annual Assessment in the succeeding year if a surplus exists from a prior year, 
and the Community Association may carry forward from year to year such surplus as the Board 
in its discretion may determine to be desirable for the greater financial security of the 
Community Association and the accomplishment of its purposes. 

9.13 Transfer Fee.  Each Purchaser of a Lot shall pay to the Community Association 
immediately upon becoming the Owner of the Lot or Dwelling a transfer fee in such amount as is 
established from time to time by the Board. 

ARTICLE 10 
 

MAINTENANCE 

10.1 Community Area and Public Right of Way. 

10.1.1 The Community Association, or its duly delegated representative, shall 
manage, maintain, repair and replace the Community Area and all Improvements located 
thereon (subject to Section 10.1.3), except the Community Association shall not be 
obligated to maintain areas which any Municipal Authority or any utility company is 
maintaining or is obligated to maintain. 

10.1.2 The Board shall be the sole judge as to the appropriate maintenance of all 
Community Area and other properties maintained by the Community Association.  Any 
cooperative action necessary or appropriate to the proper maintenance and upkeep of said 
properties shall be taken by the Board or by its duly delegated representative. 

10.1.3 In the event any subdivision plat, deed restriction or this Community 
Declaration permits the Board to determine whether or not Owners of certain Lots or 
Dwellings will be responsible for maintenance of certain Community Area or public 
right-of-way areas, if any, the Board shall have the sole discretion to determine whether 
or not it would be in the best interest of the Owners and Occupants for the Community 
Association or an individual Owner to be responsible for such maintenance, considering 



 

36 
4879-9132-5207\1 

cost, uniformity of appearance, location and other factors deemed relevant by the Board.  
The Board may cause the Community Association to contract to provide maintenance 
service to Owners of Lots and Dwellings having such responsibilities in exchange for the 
payment of such fees as the Community Association and Owner may agree upon. 

10.2 Installation and Maintenance of Landscaping on Lots.  The Owner of a Lot shall 
install (if not already installed) grass, trees, plants and other landscaping improvements per any 
requirements imposed by Brian Head Town, (together with water drip and spray systems only 
sufficient to adequately water any grass, trees, plants and other landscaping improvements), on 
all portions of the Lot, not later than the last day of September next occurring after the date on 
which a certificate of occupancy is issued with respect to a Lot or Dwelling on that Lot.  All 
landscaping must be installed in accordance with plans approved in writing by the SARC.  If 
landscaping and an irrigation system are not installed on a Lot in the manner and by the 
applicable date provided for in this Section, the Community Association shall have the right, but 
not the obligation, to enter upon such Lot to install such landscaping improvements as the 
Community Association deems appropriate (together with an irrigation system sufficient to 
adequately water the same), and the cost of any such installation shall be paid to the Community 
Association by the Owner of the Lot, upon demand from the Community Association.  Any 
amounts payable by an Owner to the Community Association pursuant to this Section shall be 
secured by the Assessment Lien, and the Community Association may enforce collection of such 
amounts in the same manner and to the same extent as provided elsewhere in this Community 
Declaration for the collection and enforcement of Assessments. 

10.3 Installation and Maintenance of Landscaping on Community Areas.  The 
Community Association shall install (if not already installed) grass, trees, plants and other 
landscaping improvements (together with a pressurized irrigation system sufficient to adequately 
water any grass, trees, plants and other landscaping improvements) as the Community 
Association deems appropriate, on all portions of the Community for the benefit of the Owners.  
The cost of any such installation and maintenance thereof shall be paid to the Community 
Association by the Owners as a part of the Annual Assessment upon demand and assessment 
from the Board.  All landscaping on the Community Areas must be installed in accordance with 
plans approved by the SARC.  Any amounts payable by an Owner to the Community 
Association pursuant to this Section shall be secured by the Assessment Lien, and the 
Community Association may enforce collection of such amounts in the same manner and to the 
same extent as provided elsewhere in this Community Declaration for the collection and 
enforcement of Assessments. 

10.4 Assessment of Certain Costs of Maintenance and Repair.  In the event that the 
need for maintenance or repair of the Community Area or any other area maintained by the 
Community Association is caused through the willful or negligent act of any Member, his or her 
family, Lessee, tenants, guests or invitees, the cost of such maintenance or repairs shall be added 
to and become a part of the Assessment to which such Member and the Community Association 
Member’s Lot or Dwelling is subject and shall be secured by the Assessment Lien.  Any charges 
or fees to be paid by the Owner of a Lot or Dwelling pursuant to this Section in connection with 
a contract entered into by the Community Association with an Owner for the performance of an 
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Owner’s maintenance responsibilities shall also become a part of such Assessment and shall be 
secured by the Assessment Lien. 

10.5 Improper Maintenance and Use of Lots and Dwellings.  In the event any portion 
of any Lot or Dwelling is so maintained as to present a public or private nuisance, or as to 
substantially detract from the appearance or quality of the surrounding Lots and Dwellings or 
other areas of the Project which are substantially affected thereby or related thereto, or in the 
event any portion of a Lot or Dwelling is being used in a manner which violates the Governing 
Documents applicable thereto, or in the event the Owner of any Lot or Dwelling is failing to 
perform any of its obligations under the Governing Documents applicable thereto, the Board may 
make a finding to such effect, specifying the particular condition or conditions which exist, and 
pursuant thereto give notice thereof to the offending Owner that unless corrective action is take 
within fourteen (14) days, the Board may cause such action to be taken at said Owner’s expense.  
If at the expiration of said 14-day period the requisite corrective action has not been taken, the 
Board shall be authorized and empowered to cause such corrective action as it deems appropriate 
to be taken and the cost thereof shall be added to and become a part of the Assessment to which 
the offending Owner and the Owner’s Lot or Dwelling is subject and shall be secured by the 
Assessment Lien. 

ARTICLE 11 
 

INSURANCE 

11.1 Scope of Coverage.  Commencing not later than the time of the first conveyance 
of a Dwelling to a Purchaser, the Community Association shall maintain, to the extent 
reasonably available, all insurance required under the Community Association Act, Title 57, 
Chapter 8a, Utah Code Ann. Including, but not limited to, the following insurance coverage: 

11.1.1 Property insurance on the Community Area insuring against all risk of 
direct physical loss, insured against in an amount equal to the maximum insurable 
replacement value of the Community Area, as determined by the Board; provided 
however, that the total amount of insurance shall not be less than one hundred percent 
(100%) of the current replacement cost of the insured property (less reasonable 
deductibles), exclusive of the land, excavations, foundations and other items normally 
excluded from a property policy; 

11.1.2 Comprehensive general liability insurance, including medical payments 
insurance, in an amount determined by the Board, but not less than $1,000,000.  Such 
insurance shall cover all occurrences commonly insured against for death, bodily injury 
and property damage arising out of or in connection with the use, ownership or 
maintenance of the Community Area and other portions of the Project which the 
Community Association is obligated to maintain under this Community Declaration, and 
shall also include hired automobile and non-owned automobile coverages with cost 
liability endorsements to cover liabilities of the Owners as a group to an Owner; 
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11.1.3 Worker’s compensation insurance to the extent necessary to meet the 
requirements of applicable law; 

11.1.4 Such other insurance as the Board shall determine from time to time to be 
appropriate to protect the Community Association or the Owners; 

11.1.5 Each insurance policy purchased by the Community Association shall, to 
the extent reasonably available, contain the following provisions: 

11.1.5.1 The insurer issuing such policy shall have no rights of 
subrogation with respect to claims against the Community Association or its 
agents, servants or employees, or with respect to claims against Owners or 
Occupants; 

11.1.5.2 No act or omission by any Owner will void the policy or 
adversely affect recovery on the policy; 

11.1.5.3 The coverage afforded by such policy shall not be brought into 
contribution or proration with any insurance which may be purchased by Owners, 
Occupants or Mortgagees; 

11.1.5.4 A “severability of interest” endorsement which shall preclude 
the insurer from denying the claim of an Owner or Occupant because of the 
negligent acts of the Community Association or other Owners or Occupants; 

11.1.5.5 Statement naming the Community Association as the insured; 

11.1.5.6 For policies of hazard insurance, a standard mortgagee clause 
providing that the insurance carrier shall notify any Mortgagee named in the 
policy at least ten (10) days in advance of the effective date of any substantial 
modification, reduction or cancellation of the policy. 

11.2 Certificates of Insurance.  An insurer which has issued an insurance policy under 
this Article shall issue a certificate or a memorandum of insurance to the Community 
Association and, upon request, to any Owner or Mortgagee.  Any insurance obtained pursuant to 
this Article shall not be cancelled until thirty (30) days after notice of the proposed cancellation 
has been mailed to the Community Association and to each Owner and each Mortgagee to whom 
certificates of insurance have been issued. 

11.3 Payment of Premiums.  The premiums for any insurance obtained by the 
Community Association pursuant to this Community Declaration shall be included in the budget 
of the Community Association and shall be paid by the Community Association. 

11.4 Payment of Insurance Proceeds.  With respect to any loss to the Community Area 
covered by property insurance obtained by the Community Association, the loss shall be adjusted 
with the Community Association, and the insurance proceeds shall be payable to the Community 
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Association and not to any Mortgagee.  Subject to the provisions of Section 11.5, the proceeds 
shall be disbursed for the repair or restoration of the damage to the Community Area. 

11.5 Repair and Replacement of Damaged or Destroyed Property.  Any portion of the 
Community Area which is damaged or destroyed shall be repaired or replaced promptly by the 
Community Association unless repair or replacement would be illegal under any state or local 
health or safety statute or ordinance.  The cost of repair or replacement in excess of insurance 
proceeds and reserves shall be paid by the Community Association.  If the entire Community 
Area is not repaired or replaced, insurance proceeds attributable to the damaged Community 
Area shall be used to restore the damaged area to a condition which is not in violation of any 
state or local health or safety statute or ordinance and the remainder of the proceeds shall either:  
(i) be retained by the Community Association as an additional capital reserve; (ii) be used for 
payment of operating expenses of the Community Association if such action is approved by the 
affirmative vote or written consent, or any combination thereof, of at least a majority of the Total 
Votes of the Community Association; or (iii) shall be distributed to the Owners of each Lot or 
Dwelling based upon the applicable percentage attributable to each Owner’s Lot or Dwelling. 

ARTICLE 12 
 

DAMAGE OR DESTRUCTION 

12.1 Community Association as Attorney in Fact.  Each and every Owner hereby 
irrevocably constitutes and appoints the Community Association as such Owner’s true and 
lawful attorney-in-fact in such Owner’s name, place, and stead for the purpose of dealing with 
the Improvements on the Community Areas upon damage or destruction as provided in this 
Article or a complete or partial taking as provided in Article 13 below.  Acceptance by any 
grantee of a deed or other instrument of conveyance from the Declarant or from any Owner shall 
constitute appointment of the attorney-in-fact as herein provided.  As attorney-in-fact, the 
Community Association shall have full and complete authorization, right, and power to make, 
execute, and deliver any contract, assignment, deed, waiver, or other instrument with respect to 
the interest of any Owner which may be necessary or appropriate to exercise the powers granted 
to the Community Association as attorney-in-fact.  All proceeds from the insurance required 
hereunder shall be payable to the Community Association except as otherwise provided in this 
Community Declaration. 

12.2 Estimate of Damages or Destruction.  As soon as practical after an event causing 
damage to or destruction of any part of the Improvements on the Community Areas in the 
Project, the Community Association shall, unless such damage or destruction shall be minor, 
obtain an estimate or estimates that it deems reliable and complete of the costs of repair and 
reconstruction of that part of the Community Areas so damaged or destroyed.  “Repair and 
reconstruction” as used in this Section 12.2 shall mean restoring the damaged or destroyed 
Improvements to substantially the same condition in which they existed prior to the damage or 
destruction. 

12.3 Repair and Reconstruction.  As soon as practical after obtaining estimates, the 
Community Association shall diligently pursue to completion the repair and reconstruction of the 
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damaged or destroyed Improvements.  As attorney-in-fact for the Owners, the Community 
Association may take any and all necessary or appropriate action to effect repair and 
reconstruction, and no consent or other action by any Owner shall be necessary.  Assessments of 
the Community Association shall not be abated during the period of insurance adjustments and 
repair and reconstruction. 

12.4 Funds for Repair and Reconstruction.  The proceeds received by the Community 
Association from any hazard insurance shall be used for the purpose of repair, replacement, and 
reconstruction.  If the proceeds of the insurance are insufficient to pay the estimated or actual 
cost of such repair and reconstruction, the Community Association may, pursuant to Section 9.4 
above, levy, assess, and collect in advance from all Owners, without the necessity of a special 
vote of the Owners, a Special Assessment sufficient to provide funds to pay such estimated or 
actual costs of repair and reconstruction.  Further levies may be made in like manner if the 
amounts collected prove insufficient to complete the repair and reconstruction. 

12.5 Disbursement of Funds for Repair and Reconstruction.  The insurance proceeds 
held by the Community Association and the amounts received from the Special Assessments 
provided for in Section 12.4 above constitute a fund for the payment of the costs of repair and 
reconstruction after casualty.  It shall be deemed that the first money disbursed in payment for 
the costs of repair and reconstruction shall be made from insurance proceeds, and the balance 
from the Special Assessments.  If there is a balance remaining after payment of all costs of such 
repair and reconstruction, such balance shall be distributed to the Owners in proportion to the 
contributions each Owner made as a Special Assessment to the Community Association under 
Section 12.4 above, or, if no Special Assessments were made, based upon the applicable 
percentage attributable to each Lot or Dwelling, first to the Mortgagees and then to the Owners, 
as their interests appear. 

12.6 Decision Not to Rebuild.  If Members representing at least sixty-seven percent 
(67%) of the Total Votes of the Community Association of each class of Members in the 
Community Association and fifty-one percent (51%) of the Eligible Mortgagees (based upon one 
vote for each Mortgage owned) of the Lots and Dwellings vote not to repair and reconstruct and 
no alternative Improvements are authorized, then and in that event the affected portion of the 
Community Areas shall be restored to their natural state and maintained as an undeveloped 
portion of the Community Areas by the Community Association in a neat and attractive 
condition, and any remaining insurance proceeds shall be distributed based upon the applicable 
percentages attributable to each Lot or Dwelling, first to the Mortgagees and then to the Owners, 
as their interests appear. 

12.7 Notice to First Mortgagees.  The Community Association shall give timely 
written notice to any holder of any First Mortgage on a Lot or Dwelling who requests such notice 
in writing in the event of substantial damage to or destruction of a material part of the 
Community Areas.  

ARTICLE 13 
 

CONDEMNATION 
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13.1 Rights of Owners.  Whenever all or any part of the Community Areas shall be 
taken or conveyed in lieu of and under threat of condemnation, each Owner shall be entitled to 
notice of the taking, but the Community Association shall act as attorney-in-fact for all Owners 
in the proceedings incident to the condemnation proceeding, unless otherwise prohibited by law. 

13.2 Partial Condemnation; Distribution of Award; Reconstruction.  The award made 
for such taking shall be payable to the Community Association as trustee for all Owners to be 
disbursed according to this Section.  If the taking involves a portion of the Community Areas on 
which Improvements have been constructed, then, unless within sixty (60) days after such taking 
Declarant and Owners representing at least sixty-seven percent (67%) of the Class A votes in the 
Community Association shall otherwise agree, the Community Association shall restore or 
replace such Improvements so taken on the remaining land included in the Community Areas to 
the extent lands are available therefor, in accordance with plans approved by the Board and the 
SARC.  If such Improvements are to be repaired or restored, the provisions in Article 12 above 
regarding the disbursement of funds in respect to casualty damage or destruction which is to be 
repaired shall apply.  If the taking does not involve any Improvements on the Community Areas, 
or if there is a decision made not to repair or restore, or if there are net funds remaining after any 
such restoration or replacement is completed, then such award or net funds shall be distributed 
based upon the applicable percentages attributable to each Lot or Dwelling, first to the 
Mortgagees and then to the Owners, as their interests appear. 

13.3 Complete Condemnation.  If all of the Project is taken, condemned, sold, or 
otherwise disposed of in lieu of or in avoidance of condemnation, then the regime created by this 
Community Declaration shall terminate, and the portion of the condemnation award attributable 
to the Community Areas shall be distributed to Owners based upon the relative value of the Lots 
and Dwellings (as applicable) prior to the condemnation. 

ARTICLE 14 
 

MORTGAGEE REQUIREMENTS 

14.1 Notice of Action.  Upon written request made to the Community Association by a 
Mortgagee, or an insurer or governmental guarantor of a Mortgage, which written request shall 
identify the name and address of such Mortgagee, insurer or governmental guarantor and the Lot 
number or address of the Dwelling, any such Mortgagee, insurer or governmental guarantor shall 
be entitled to timely written notice of: 

14.1.1 Any condemnation loss or any casualty loss which affects a material 
portion of the Project or any Lot or Dwelling on which there is a Mortgage held, insured 
or guaranteed by such Mortgagee, insurer or governmental guarantor; 

14.1.2 Any delinquency in the payment of Assessments or charges owed by an 
Owner, whose Lot or Dwelling is subject to a Mortgage held, insured or guaranteed by 
such Mortgagee, insurer or governmental guarantor, which default remains uncured for a 
period of sixty (60) days; and 
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14.1.3 Any lapse, cancellation or material modification of any insurance policy 
or fidelity bond or insurance maintained by the Community Association.   

14.2 Availability of the Project Documents and Financial Statements.  The Community 
Association shall maintain and have current copies of the Governing Documents and other rules 
concerning the Project as well as its own books, records, and financial statements available for 
inspection by Owners or by holders, insurers, and guarantors of Mortgages that are secured by 
Lots or Dwellings.  Generally, these documents shall be available during normal business hours. 

14.3 Subordination of Lien.  The Assessment Lien shall be subject and subordinate to 
any duly executed First Mortgage on a Lot or Dwelling recorded prior to the date on which such 
Assessment Lien is recorded and any holder of such First Mortgage which comes into possession 
of a Lot or Dwelling pursuant to the remedies provided in the First Mortgage, foreclosure of the 
First Mortgage, or deed or assignment in lieu of foreclosure, and any purchaser at a foreclosure 
sale, shall take the Lot or Dwelling free of any claims for unpaid installments of assessments and 
charges against the Lot or Dwelling which (i) are so subordinate to such First Mortgage and (ii) 
became due and payable prior, in the case of foreclosure, to the date of the sale, exercise of a 
power of sale available thereunder, or taking of a Deed or assignment in lieu of foreclosure and, 
in all other cases, to the date legal title vested in the successor Owner by virtue of such process.  
No assessment, charge, lien, or claim which is described in the preceding sentence as being 
subordinate to a First Mortgage or as not to burden a First Mortgagee which comes into 
possession or which obtains title shall be collected or enforced by the Community Association 
from or against a First Mortgagee, a successor in title to a First Mortgagee, or the Lot or 
Dwelling affected or previously affected by the First Mortgage concerned.  The foregoing will 
not relieve any successor Owner from the obligation for Assessments accruing thereafter. 

14.4 Payment of Taxes.  In the event any taxes or other charges which may or have 
become a lien on the Community Areas are not timely paid, or in the event the required hazard 
insurance described in Section 11.1 lapses, is not maintained, or the premiums therefor are not 
paid when due, any First Mortgagee or any combination of First Mortgagees may jointly or 
singly, pay such taxes or premiums or secure such insurance.  Any First Mortgagee which 
expends funds for any of such purposes shall be entitled to immediate reimbursement therefor 
from the Community Association. 

14.5 Priority.  No provision of this Community Declaration gives or may give an 
Owner or any other party priority over any rights of Mortgagees pursuant to their respective 
Mortgages in the case of a distribution to Owners of insurance proceeds or condemnation awards 
for loss to or taking of all or any part of the Lots, Dwellings or the Community Areas. 

ARTICLE 15 
 

MOUNTAIN RESORT DEVELOPMENT 

15.1 Assumption of Risk, Waiver of Claims and Indemnification.  Each Owner, by its 
purchase of a Lot or Dwelling, hereby acknowledges that the Project is a mountain resort 
community with resort-type activities, which may include, without limitation: skiing, ski runs 
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and trails, hiking trails, mountain biking trails, open spaces, wildlife, rugged terrain, snow 
making, horses and horseback riding, games and activities, running, snow shoeing, alpine and 
cross country skiing and mountain bike courses and/or races and/or other competitions of various 
kinds, and other resort-type facilities, events, activities and programs (collectively, “Resort 
Activities”), and each such Owner expressly assumes the risk of noise, nuisances, hazards, 
personal injury, or property damage related to any and all Resort Activities, including, without 
limitation:  (a) noise from maintenance equipment (it being specifically understood that such 
maintenance may take place at any time(s) of the day or night), (b) noise caused by Resort 
Activities and participants, (c) noise from snowmaking systems and trail grooming machinery, 
(d) construction and development activities, (e) view restrictions caused by installation, 
relocation and maturation of trees and shrubbery, (f) reduction in privacy, including that related 
to maintenance activities, (g) errant equipment, including skis and mountain bikes and (h) any 
ski resorts located near or adjacent to the property (“Ski Resort”) facilities design.  Each such 
Owner agrees that neither Declarant, the Community Association, the manager, the SARC, any 
other committee created by the Community Association, any of the Declarant’s Affiliates or 
agents, nor any Resort Activities participant (unless acting recklessly or in a willfully wrongful 
manner) shall be liable to an Owner or any other person claiming any loss or damage, including, 
without limitation, indirect, special, or consequential loss or damage arising from personal 
injury, destruction of property, trespass, loss of enjoyment, or any other alleged wrong or 
entitlement to remedy based upon, due to, arising from, or otherwise related to: (a) the proximity 
of an Owner’s Lot or Dwelling to any ski run, ski easement, ski trail, or other Resort Activity 
venue; (b) any claim arising in whole or in part from the negligence of Declarant, any of 
Declarant’s Affiliates or agents, the manager, the Community Association, the SARC, or any 
other committee created by the Community Association (or any affiliate, agent, employee or 
representative of any of the foregoing) (collectively referred to herein as “Indemnified Parties”); 
or (c) any Resort Activity (collectively referred to herein as the “Waived Claims”).  Each Owner 
hereby agrees to indemnify, defend and hold harmless the Indemnified Parties from and against 
any and all Waived Claims asserted by such Owner and/or by such Owner’s visitors or tenants or 
Occupants, and by others upon such Owner’s Lot or Dwelling.  Each Owner further covenants 
that the Indemnified Parties and the owners and operators of all Resort Activities shall have the 
right, in the nature of an easement, to subject all or any portion of the Project to nuisances 
incidental to the maintenance, operation or use thereof, and to the carrying out of such Resort 
Activities. 

15.2 Disclaimer Regarding the Ski Resort.  All Persons, including without limitation 
all Owners, are hereby advised that, except as expressly set forth in this Community Declaration, 
no representations, warranties or commitments have been or are made by the Declarant or any 
other Person with regard to the present or future development, ownership, operation or 
configuration of, or right to use, the Ski Resort including its ski runs, lifts or related facilities 
within, near or adjacent to the Project, whether or not depicted on the Community Plat, or any 
other land use plan, sales brochure or other marketing display, rendering or plan.  No purported 
representation, warranty or commitment, written or oral, in such regard shall ever be effective 
without an amendment hereto executed by Declarant.  Further, the ownership, operation or 
configuration of, or rights to use, any such ski resort or related facilities may change at any time 
and from time to time.  No Owner or Occupant shall have any ownership interest in or right to 
use, or right to exercise any degree of control over the Ski Resort or related facilities solely by 
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virtue of: (i) his, her or its Membership; or (ii) his, her or its ownership, use or occupancy of any 
Lot or Dwelling, or portion thereof or interest therein. 

15.3 Ski Run Easements.  It is contemplated there will be certain nonexclusive 
easements for ski runs, chair lifts, transfer lifts, towers, trails, bridges and accessways which may 
or may not be designated as such on the Community Plat, or portions thereof, which may be used 
for skiing and snowboarding, grooming, maintenance and vehicle access, and unhindered access 
between said easements and the Ski Resort.  Nothing shall be placed or maintained in any such 
easement which shall interfere with the utilization thereof as part of the Project.  
Notwithstanding the foregoing reservation of blanket easement, each Owner hereby agrees and 
acknowledges that Declarant hereby reserves and grants a perpetual nonexclusive easement 
across the Community Areas for the limited purpose of providing general skier access rights 
thereupon via the Mountain Ski Run Access Easement as depicted on the Community Plat.  All 
Owners agree and acknowledge that Declarant, during the Declarant Control Period, and 
thereafter the Board, shall have the right to designate, and re-designate from time to time, 
without the consent of any Owners (but subject to any necessary approvals of the Municipal 
Authority having jurisdiction thereover), the actual location of the Mountain Ski Run Acces 
Easement should Declarant or the Board determine such relocation is necessary for the proper 
configuration of the Mountain Ski Run Access Easement, so long as such designation or re-
designation shall not materially adversely affect title to any Lot without the consent of the 
affected Owner.  Moreover, Declarant, Declarant Affiliates, the Board or their respective 
designees, including without limitation the operator of the Ski Resort by specific grant via a 
separately recorded instrument, shall have the right to develop and construct improvements on 
the easement area, including, but not limited to, ski runs, ski lifts, snow making and other skiing 
improvement, trails and, provided such developments and improvements do not unreasonably 
limit or impair the Owners’ ski-in / ski-out access rights. 

15.4 Operation of the Ski Resort.  Each Owner acknowledges that the operation and 
maintenance of any ski resort within, near or adjacent to the Project, including but not limited to, 
all facilities that are now or hereinafter part of the Ski Resort, will require that maintenance 
personnel and other workers perform work relating to the operation and maintenance of such ski 
resort and that snowmaking, snow grooming and other equipment may operate at any time(s) of 
the day or night.  In connection therewith, each Owner and Occupant agrees that the Indemnified 
Parties shall not be responsible or accountable for, liable for and shall be held harmless from, any 
claims, causes of action, loss or liability arising in connection with or associated with any noise 
or inconvenience normally associated with such ski and resort operations. 

15.5 Other Ski Agreement.   No Owner shall (or permit his, her or its Occupants, 
guests, invitees, employees, agents or contractors to) interfere in any way with skiing within the 
Mountain Ski Run Access Easement (whether in the form of physical interference, noise, 
harassment of skiers or spectators, or otherwise).  Each Owner (for such Owner and its 
Occupants, guests and invitees) recognizes, agrees and accepts that: (a) operation of a year round 
resort and related facilities will often involve parties, events and other gatherings (whether or not 
related to skiing, and including without limitation weddings and other social functions) at or on 
the Project and the Ski Resort property, competitions, loud music, use of public address systems 
and the like, supplemental lighting and other similar or dissimilar activities from early in the 
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morning until late at night; (b) by their very nature, ski resorts present certain potentially 
hazardous conditions, which may include, without limitation, man-made or naturally occurring 
snow, avalanches and topographical features such as washes, gullies, canyons, uneven surfaces 
and the like; (c) grooming and snow making or related facilities may result in snow drifting or 
blowing onto adjacent or nearby Lots or Dwellings; and (d) neither such Owner nor its 
Occupants, guests and invitees shall make any claim against the Indemnified Parties in 
connection with the matters described or referenced in (a), (b) and (c) above, whether in the 
nature of a claim for damages relating to personal injury or property damage, or otherwise. 

ARTICLE 16 
 

NOT APPLICABLE TO THIS COMMUNITY USE 

 

ARTICLE 17 
 

TERM, TERMINATION AND AMENDMENT 

17.1 Term; Method of Termination.  This Community Declaration shall be effective 
upon the date of Recordation hereof and, as amended from time to time, shall continue in full 
force and effect for a term of fifty (50) years from the date this Community Declaration is 
recorded.  From and after said date, this Community Declaration, as amended, shall be 
automatically extended for successive periods of ten (10) years each, unless there is an 
affirmative vote to terminate this Community Declaration by the then Members casting eighty 
percent (80%) of the Total Votes of the Community Association cast at an election held for such 
purpose or otherwise approved in writing within six (6) months prior to the expiration of the 
initial effective period hereof or any ten (10) year extension.  This Community Declaration may 
be terminated at any time by the then Members casting eighty percent (80%) of the Total Votes 
of the Community Association cast in favor of termination at an election held for such purpose.  
If the necessary votes and consents are obtained, the Board shall cause to be Recorded a 
certificate of termination, duly signed by the President or Vice President and attested by the 
Secretary or Assistant Secretary of the Community Association, with their signatures 
acknowledged.  Thereupon these covenants shall have no further force and effect, and the 
Community Association shall be dissolved pursuant to the terms set forth in its Articles. 

17.2 Amendments.  This Community Declaration may be amended by Recording a 
certificate of amendment, duly signed and acknowledged by and on behalf of the Community 
Association (“Certificate of Amendment”).  The Certificate of Amendment shall set forth in full 
the amendment adopted, and, except as provided in Sections 17.3 and 17.4 or elsewhere in this 
Community Declaration, shall certify that at a meeting duly called and held pursuant to the 
provisions of the Articles and Bylaws or by separate written ballot without a meeting, the 
Members casting at least sixty seven percent (67%) of the Total Votes of the Community 
Association at the election voted affirmatively for the adoption of the amendment.  Within 
twenty-five (25) years from the date of Recording this Community Declaration, and so long as 
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Declarant is the Owner of any Lot or Dwelling in the Project, this Community Declaration may 
be amended or terminated only with the written approval of Declarant.   

17.3 Unilateral Amendments.  Declarant alone may amend or terminate this 
Community Declaration prior to the closing of a sale of the first Lot or Dwelling.  
Notwithstanding anything contained in this Community Declaration to the contrary, this 
Community Declaration may be amended unilaterally at any time and from time to time by 
Declarant (a) if such amendment is necessary to bring any provision hereof into compliance with 
any applicable governmental statute, rule, or regulation or judicial determination which shall be 
in conflict therewith; or (b) if such amendment is reasonably necessary to enable any reputable 
title insurance company to issue title insurance coverage with respect to the Lots and Dwellings 
subject to this Community Declaration; provided, however, any such amendment shall not 
adversely affect the title to any Owner’s property unless any such Owner shall consent thereto in 
writing.  Further, during the Declarant Control Period, Declarant may unilaterally amend this 
Community Declaration for any other purpose; provided, however, any such amendment shall 
not materially adversely affect title to any Lot without the consent of the affected Owner.  Such 
amendments may include, but are not limited to, changing the nature or extent of the uses to 
which such property may be devoted or readjustment of Lot line boundaries in connection with 
the location and development of the Project. 

17.4 Right of Amendment if Requested by Governmental Agency or Federally 
Chartered Lending Institutions.  Anything in this Article or Declaration to the contrary 
notwithstanding, Declarant reserves the unilateral right to amend all or any part of this 
Community Declaration to such extent and with such language as may be requested by a State 
Department of Real Estate (or similar agency), FHA, VA, the FHLMC or FNMA and to further 
amend to the extent requested by any other federal, state or local governmental agency which 
requests such an amendment as a condition precedent to such agency’s approval of this 
Community Declaration, or by any federally chartered lending institution as a condition 
precedent to lending funds upon the security of any Lot(s), Dwelling(s), or any portions thereof.  
Any such amendment shall be effected by the Recordation by Declarant of a Certificate of 
Amendment duly signed by or on behalf of the shareholders, authorized agents, or authorized 
officers of Declarant, as applicable, with their signatures acknowledged, specifying the federal, 
state or local governmental agency or the federally chartered lending institution requesting the 
amendment and setting forth the amendatory language requested by such agency or institution.  
Recordation of such a Certificate of Amendment shall be deemed conclusive proof of the 
agency’s or institution’s request for such an amendment, and such Certificate of Amendment, 
when Recorded, shall be binding upon all of the Project and all persons having an interest 
therein.  It is the desire of Declarant to retain control of the Community Association and its 
activities during the anticipated period of planning and development.  If any amendment 
requested pursuant to the provisions of this Section deletes, diminishes or alters such control, 
Declarant alone shall have the right to amend this Community Declaration to restore such 
control. 

ARTICLE 18 
 

BINDING ARBITRATION FOR ENFORCEMENT OF GOVERNING DOCUMENTS 
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18.1 OPT-OUT RIGHT.  IF AN OWNER DOES NOT WANT THE FOLLOWING 
ARBITRATION PROVISION TO APPLY, SUCH OWNER MUST SEND A SIGNED 
LETTER TO THE COMMUNITY ASSOCIATION, ATTENTION: ARBITRATION OPT-
OUT, POSTMARKED WITHIN THIRTY (30) DAYS OF THE DATE THE DEED OF 
CONVEYANCE TRANSFERRING THE LOT OR DWELLING IS RECORDED IN THE 
OFFICIAL RECORDS OF IRON COUNTY, UTAH, STATING THAT THE OWNER DOES 
NOT WANT ARBITRATION TO APPLY TO THE MATTERS DESCRIBED IN THIS Article 
18.  ANY DECISION TO OPT OUT OF THIS ARBITRATION PROVISION WILL NOT 
RESULT IN AN OPT-OUT FROM ANY PRIOR ARBITRATION PROVISION IN ANY 
OTHER GOVERNING DOCUMENT AND WILL NOT BE A FACTOR IN DECLARANT’S 
DECISION OF WHETHER OR NOT TO CONVEY, TRANSFER OR SELL THE LOT OR 
DWELLING TO SUCH OWNER. 

18.2 Arbitration Terms Defined.  The following capitalized words, phrases or terms 
used in the arbitration provision described in this Article 18 (“Arbitration Provision”) shall have 
the meanings set forth below: 

18.2.1 “Bound Party” means the Community Association, Declarant, Declarant 
Affiliates and any Community Area manager; the successors and assigns of such Bound 
Parties; the Owners and their heirs, successors and assigns; and all other persons subject 
to this Community Declaration.  “Bound Party” also includes any person not otherwise 
subject to this Community Declaration who agrees to submit to this Arbitration Provision 
and the agents, representatives, members, employees, officers and/or directors of the 
foregoing Bound Parties, if a Claim is also asserted at the same time against another 
Bound Party and/or another Bound Party may have a financial obligation for any 
recovery of the party asserting the Claim.  “Institutional Party” means each Bound Party 
except an Owner. 

18.2.2 “Claim” means any claim, dispute or controversy of one or more Bound 
Parties against one or more other Bound Parties arising out of or relating to the Property, 
the Project, Lots or Dwellings, this Community Declaration or any other Governing 
Documents, including any such claim, dispute or controversy regarding or arising over 
the design, specifications, surveying, planning, supervision, testing or observation of 
construction or construction of an improvement to, or survey of, the Property or the 
Project.  This includes, without limitation, disputes concerning the validity, 
enforceability, arbitrability or scope of this Arbitration Provision or this Community 
Declaration; disputes involving alleged fraud or misrepresentation, breach of contract, 
negligence or violation of statute, regulation or common law; and disputes involving 
requests for injunctions or other equitable relief.   

18.2.3 “Exempt Claim” means any of the following Claims, which will not be 
subject to this Arbitration Provision: (A) any individual action brought by an Owner in 
small claims court or such Owner’s state’s equivalent court, unless such action is 
transferred, removed, or appealed to a different court; (B) any action to effect a judicial 
or non-judicial foreclosure; (C) any eviction or other summary proceeding to secure 
possession of real property or an interest therein; (D) any action in any bankruptcy 
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proceeding to assert, collect, protect, realize upon or obtain possession of the collateral 
for any amount owed; (E) any action to quiet title; (F) any action insofar as it seeks 
provisional or ancillary remedies in connection with any of the foregoing; and (G) any 
dispute concerning the validity and effect of the ban set forth in Section 18.7 below on 
class actions and private attorney general proceedings.  Notwithstanding the prior 
sentence, at an Owner’s request the Institutional Parties will agree to arbitrate under this 
Arbitration Provision any matter covered by items (B)-(F) above if arbitration will afford 
the parties substantially the same rights and remedies as a court action.  Any dispute 
regarding the question of whether arbitration will afford the parties substantially the same 
rights and remedies as a court action is also an Exempt Claim and shall be determined 
exclusively by the court and not by an arbitrator.  If one or more Institutional Parties are 
allowed to proceed outside arbitration with respect to any of the matters covered by items 
(B) – (F) above, an Owner may assert in court on an individual basis any related defenses 
or Claims such Owner may have. 

18.2.4 “Administrator” means either of the following companies selected by the 
party initiating the arbitration: National Arbitration Forum (“NAF”), P.O. Box 50191, 
Minneapolis, MN 55405, http://www.arb-forum.com, or the American Arbitration 
Association (“AAA”), 335 Madison Avenue, New York, NY 10017, http://www.adr.org.  
However, neither NAF nor AAA may serve as Administrator, without the consent of all 
Bound Parties asserting or defending a Claim, if it adopts or has in place any formal or 
informal policy that is inconsistent with and purports to override the terms of this 
Arbitration Provision. 

18.3 Claims by Bound Parties.  Subject to an Owner’s right to opt out of this 
Arbitration Provision, each Bound Party agrees that, upon the election of any Bound Party 
asserting or defending a Claim (other than an Exempt Claim), such Claim shall be resolved by 
binding individual (and not class) arbitration.  A notice of an election to arbitrate a Claim may be 
given after a lawsuit begins and may be given in papers filed in the lawsuit.  Any arbitration will 
be conducted in accordance with this Arbitration Provision and, to the extent consistent with this 
Arbitration Provision, the rules of the Administrator in effect at the time the Claim is filed.   

18.4 Arbitration Fees.  If an Owner cannot obtain a waiver of any arbitration fees, the 
Institutional Parties will consider in good faith any request an Owner submits for them to pay 
fees for such Owner.  In any event, if applicable law requires an Institutional Party to pay or 
reimburse an Owner for any such fees, such law will control.  Each Bound Party shall bear the 
expense of that Party's attorneys, experts, and witnesses, regardless of which Party prevails in the 
arbitration, unless applicable law and/or this Arbitration Provision gives a Party the right to 
recover any of those fees from another Party.  If a participatory hearing is requested, it will take 
place in Iron County, Utah or, if the Administrator determines that such location would be unfair 
to an Owner, at a location reasonably convenient to such Owner and the other Bound Parties.   

18.5 Governing Law.  The Bound Parties contract, select, agree and acknowledge that 
this Arbitration Provision shall be governed by the Federal Arbitration Act, 9 U.S.C. §§ 1-16 and 
not state arbitration laws.  The arbitrator shall be obligated to follow applicable substantive laws, 
statutes of limitations and privilege rules related to any dispute.  The arbitrator shall award the 

http://www.adr.org/
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remedies, if any, that would be available in an individual court proceeding if arbitration had not 
been elected.  This includes, without limitation, compensatory, statutory and punitive damages 
(which shall be governed by the constitutional standards applicable in judicial proceedings); 
declaratory, injunctive and other equitable relief; and attorneys’ fees and costs.  In addition to the 
parties’ rights to obtain information under the Administrator’s rules, either party may ask the 
arbitrator for more information from any other party.    

18.6 Appeal of Arbitrator’s Decision.  Any court with jurisdiction may enter judgment 
upon the arbitrator’s award.  The arbitrator’s decision will be final and binding, except for any 
appeal right under the FAA.  However, for Claims involving more than $100,000, any party may 
appeal the award to a three-arbitrator panel appointed by the Administrator, which will 
reconsider from the start any aspect of the initial award that is appealed.  The panel’s decision 
will be final and binding, except for any appeal right under the FAA.  Unless applicable law 
provides otherwise, the appealing party will pay the appeal’s costs, regardless of its outcome.  
However, the Institutional Parties to an arbitration will consider in good faith any reasonable 
written request for them to bear the cost if the Owner is the appealing party. 

18.7 Binding Individual Arbitration.  IF A BOUND PARTY ELECTS TO 
ARBITRATE A CLAIM: (i) NO PARTY WILL HAVE THE RIGHT TO PURSUE THAT 
CLAIM IN COURT OR HAVE A JURY DECIDE THE CLAIM; (ii) NO PARTY MAY 
PARTICIPATE IN A CLASS ACTION IN COURT OR IN CLASS-WIDE ARBITRATION, 
EITHER AS A REPRESENTATIVE, CLASS MEMBER OR OTHERWISE; (iii) NO PARTY 
MAY PARTICIPATE IN A PRIVATE ATTORNEY GENERAL PROCEEDING IN COURT 
OR IN THE  ARBITRATION; AND (iv) THE ARBITRATOR SHALL HAVE NO 
AUTHORITY TO CONDUCT A CLASS-WIDE ARBITRATION OR PRIVATE ATTORNEY 
GENERAL ARBITRATION.  Notwithstanding any language in this Arbitration Provision to the 
contrary, any dispute about the validity or effect of the prohibitions against class proceedings and 
private attorney general proceedings shall be resolved by a court and not an arbitrator or the 
Administrator. 

18.8 Severability.  If a determination is made that any part of this Arbitration Provision 
is unenforceable (other than the prohibition against class proceedings and private attorney 
general proceedings) or that this Arbitration Provision is unenforceable as to any party or parties, 
this provision shall nonetheless remain enforceable in all other respects and as to all other 
parties.  If after all available appeals a determination is made that the prohibition against class 
proceedings or private attorney general proceedings is unenforceable in connection with any 
Claim brought on such basis, this Arbitration Provision (other than this sentence) shall be null 
and void in such proceeding. 

ARTICLE 19 
 

GENERAL PROVISIONS 

19.1 Enforcement and Rights of Action.  The Community Association and any 
aggrieved Owner shall have a right of action against Owners who fail to comply with the 
provisions of this Community Declaration, the other Governing Documents or the decisions of 
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the Community Association.  Owners shall have a similar right of action against the Community 
Association.  This Section 19.1 shall be subject to the Arbitration Provision described in Article 
18 above. 

19.2 Interpretation.  Except for judicial construction, the Community Association shall 
have the exclusive right to construe and interpret the provisions of this Community Declaration.  
In the absence of any adjudication to the contrary by an arbitrator or court of competent 
jurisdiction, the Community Association’s construction or interpretation of the provisions hereof 
shall be final, conclusive and binding as to all Persons and property benefited or bound by this 
Community Declaration. 

19.3 Severability.  Any determination by any arbitrator or court of competent 
jurisdiction that any provision of this Community Declaration is invalid or unenforceable shall 
not affect the validity or enforceability of any of the other provisions hereof. 

19.4 Perpetuities.  If any of the covenants, conditions, restrictions or other provisions 
of this Community Declaration shall be unlawful, void or voidable for violation of the rule 
against perpetuities, then such provisions shall continue only until twenty-one (21) years after the 
death of the last survivor of the now living descendants of the person holding the office of 
President of the United States on the date this Community Declaration is Recorded. 

19.5 Change of Circumstances.  Except as otherwise expressly provided in this 
Community Declaration, no change of conditions or circumstances shall operate to extinguish, 
terminate or modify any of the provisions of this Community Declaration. 

19.6 Rules and Regulations.  In addition to the right to adopt rules and regulations on 
the matters expressly mentioned elsewhere in this Community Declaration, the Community 
Association shall have the right to adopt, as part of the Community Rules, additional rules and 
regulations with respect to any other aspects of the Community Association’s rights, activities 
and duties, provided said additional rules and regulations are not inconsistent with the provisions 
of the other Governing Documents. 

19.7 Laws, Ordinances and Regulations. 

19.7.1 The covenants, conditions and restrictions set forth in this Community 
Declaration and the provisions requiring Owners and other Persons to obtain the approval 
of the Board or the SARC with respect to certain actions are independent of the 
obligation of the Owners and other Persons to comply with all applicable laws, 
ordinances and regulations, and compliance with this Community Declaration shall not 
relieve an Owner or any other Person from the obligation also to comply with all 
applicable laws, ordinances and regulations. 

19.7.2 Any violation of any state, municipal or local law, ordinance or regulation 
pertaining to the ownership, occupation or use of any property within the Property is 
hereby declared to be in violation of this Community Declaration and subject to any or all 
of the enforcement proceedings set forth herein. 
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19.8 References to this Community Declaration in Deeds.  Deeds to and instruments 
affecting any Lot or Dwelling or any other part of the Project may contain the covenants, 
conditions and restrictions herein set forth by reference to this Community Declaration; but 
regardless of whether any such reference is made in any deed or instrument, each and all of the 
provisions of this Community Declaration shall be binding upon the grantee-Owner or other 
Person claiming through any instrument and his, her or its heirs, executors, administrators, 
successors and assigns. 

19.9 Gender and Number.  Wherever the context of this Community Declaration so 
requires, any word used in the masculine, feminine or neuter genders shall include each of the 
other genders, words in the singular shall include the plural, and words in the plural shall include 
the singular. 

19.10 Captions and Title; Section References; Exhibits.  All captions, titles or headings 
of the Articles and Sections in this Community Declaration are for the purpose of reference and 
convenience only and are not to be deemed to limit, modify or otherwise affect any of the 
provisions hereof or to be used in determining the meaning or intent thereof.  References in this 
Community Declaration to numbered Articles, Sections or Subsections, or to lettered Exhibits, 
shall be deemed to be references to those paragraphs or Exhibits so numbered or lettered in this 
Community Declaration, unless the context otherwise requires.  Any Exhibits referred to in this 
Community Declaration are hereby incorporated herein by reference and fully made a part 
hereof. 

19.11 Notices.  If notice of any action or proposed action by the Board or any committee 
or of any meeting is required by applicable law, the Governing Documents or resolution of the 
Board to be given to any Owner, Lessee or Occupant then, unless otherwise specified in the 
Governing Documents or in the resolution of the Board, or unless otherwise required by law, 
such notice requirement shall be deemed satisfied if notice of such action, proposed action or 
meeting is:  (a) sent by United States mail to the last known mailing address of the Owner, 
Lessee or Occupant (as applicable), as shown in the records of the Community Association; or 
(b) if no such mailing address is reflected on the records of the Community Association, then 
sent by United States mail to the mailing address of the Lot (as applicable) if, at the time, there is 
a Dwelling situated thereon; or (c) if there is no such mailing address reflected in the records of 
the Community Association and there is then no Dwelling situated on the applicable Lot, then 
sent or given in whatever reasonable manner the Board may elect, which may include, without 
limitation, publishing the same in any newspaper in general circulation within Iron County, Utah.  
This Section shall not be construed to require that any notice be given if not otherwise required 
and shall not prohibit satisfaction of any notice requirement in any other reasonable and 
appropriate manner. 

19.12 Indemnification.  The Community Association shall indemnify each and every 
director and officer of the Community Association, each and every member of the SARC, and 
each and every member of any committee appointed by the Board (including, for purposes of this 
Section, former officers and directors of the Community Association, former members of the 
SARC, and former members of committees appointed by the Board) (collectively, “Association 
Officials” and individually an “Association Official”) against any and all expenses, including 
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attorneys’ fees, reasonably incurred by or imposed upon an Association Official in connection 
with any action, suit or other proceeding (including settlement of any suit or proceeding, if 
approved by the Board serving at the time of such settlement) to which he or she may be a party 
by reason of being or having been an Association Official, unless the liability for such expenses 
arises out of his or her own intentional misconduct.  No Association Official shall have any 
personal liability with respect to any contract or other commitment made by them or action taken 
by them, in good faith, on behalf of the Community Association (except indirectly to the extent 
that such Association Official may also be a Member of the Community Association and 
therefore subject to Assessments hereunder to fund a liability of the Community Association), 
and the Community Association shall indemnify and forever hold each such Association Official 
free and harmless from and against any and all liability to others on account of any such contract, 
commitment or action.  Any right to indemnification provided for herein shall not be exclusive of 
any other rights to which any Association Official may be entitled.  If the Board deems it 
appropriate, in its sole discretion, the Community Association may advance funds to or for the 
benefit of any Association Official who may be entitled to indemnification hereunder to enable 
such Association Official to meet on-going costs and expenses of defending himself or herself in 
any action or proceeding brought against such Association Official by reason of his or her being, 
or having been, an Association Official.  In the event it is ultimately determined that an 
Association Official to whom, or for whose benefit, funds were advanced pursuant to the 
preceding sentence does not qualify for indemnification pursuant to this Section or otherwise 
under the Articles, Bylaws or applicable law, such Association Official shall promptly upon 
demand repay to the Community Association the total of such funds advanced by the 
Community Association to him or her, or for his or her benefit, with interest (should the Board 
so elect) at a rate not to exceed ten percent (10%) per annum from the date(s) advanced until 
paid. 

19.13 No Partition.  No Person acquiring any interest in the Property or any part thereof 
shall have a right to, nor shall any person seek, any judicial partition of the Community Area, nor 
shall any Owner sell, convey, transfer, assign, hypothecate or otherwise alienate all or any of 
such Owner’s interest in the Community Area or any funds or other assets of the Community 
Association except in connection with the sale, conveyance or hypothecation of such Owner’s 
Dwelling (and only appurtenant thereto), or except as otherwise expressly permitted herein.  This 
Section shall not be construed to prohibit the Board from acquiring and disposing of tangible 
personal property nor from acquiring or disposing of title to real property (other than disposition 
of title to the Community Area, which shall be subject to Article 6) which may or may not be 
subject to this Community Declaration. 

19.14 Property Held in Trust.  Except as otherwise expressly provided in this 
Community Declaration, any and all portions of the Property which are now or hereafter held in 
a subdivision or similar trust or trusts (or similar means of holding title to property), the 
beneficiary of which trust(s) is Declarant or a Declarant Affiliate, shall be deemed for all 
purposes under this Community Declaration to be owned by Declarant or such Declarant 
Affiliate, as applicable, and shall be treated for all purposes under this Community Declaration in 
the same manner as if such property were owned in fee by Declarant or such Declarant Affiliate, 
as applicable.  No conveyance, assignment or other transfer of any right, title or interest in or to 
any of such property by Declarant or any such Declarant Affiliate to any such trust (or the trustee 
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thereof) or to Declarant or any such Declarant Affiliate by any such trust (or the trustee thereof) 
shall be deemed for purposes of this Community Declaration to be a sale of such property or any 
right, title or interest therein. 

19.15 Number of Days.  In computing the number of days for purposes of any provision 
of this Community Declaration or the Articles or Bylaws, all days shall be counted including 
Saturdays, Sundays and holidays; provided however, that if the final day of any time period falls 
on a Saturday, Sunday or legal holiday, then the final day shall be deemed to be the next day 
which is not a Saturday, Sunday or legal holiday. 

19.16 Notice of Violation.  The Community Association shall have the right to Record a 
written notice of a violation by any Owner or Occupant of any restriction or provision of the 
Governing Documents.  The notice shall be executed and acknowledged by an officer of the 
Community Association and shall contain substantially the following information:  (a) the name 
of the Owner or Occupant; (b) the legal description of the Lot or Dwelling against which the 
notice is being Recorded; (c) a brief description of the nature of the violation; (d) a statement that 
the notice is being Recorded by the Community Association pursuant to this Community 
Declaration; and (e) a statement of the specific steps which must be taken by the Owner or 
Occupant to cure the violation.  Recordation of a notice of violation shall serve as a notice to the 
Owner and Occupant, and to any subsequent purchaser of the Lot or Dwelling, that there is such 
a violation.  If, after the Recordation of such notice, it is determined by the Community 
Association that the violation referred to in the notice does not exist or that the violation referred 
to in the notice has been cured, the Community Association shall Record a notice of compliance 
which shall state the legal description of the Lot or Dwelling against which the notice of 
violation was recorded, the Recording data of the notice of violation, and shall state that the 
violation referred to in the notice of violation has been cured or, if such be the case, that it did 
not exist.  Notwithstanding the foregoing, failure by the Community Association to Record a 
notice of violation shall not constitute a waiver of any existing violation or evidence that no 
violation exists. 

19.17 Disclaimer of Representations.  Notwithstanding anything to the contrary herein, 
neither Declarant nor any Declarant Affiliate makes any warranties or representations 
whatsoever that the plans presently envisioned for the complete development of the Project can 
or will be carried out, or that any real property now owned or hereafter acquired by Declarant or 
by any Declarant Affiliate is or will be subjected to this Community Declaration, or that any 
such real property (whether or not it has been subjected to this Community Declaration) is or will 
be committed to or developed for a particular (or any) use, or that if such real property is once 
used for a particular use, such use will continue in effect.  While neither Declarant nor any 
Declarant Affiliate believes that any of the restrictive covenants contained in this Community 
Declaration is or may be invalid or unenforceable for any reason or to any extent, neither 
Declarant nor any Declarant Affiliate makes any warranty or representation as to the present or 
future validity or enforceability of any such restrictive covenant.  Any Owner acquiring a Lot or 
Dwelling in reliance on one or more of such restrictive covenants shall assume all risks of the 
validity and enforceability thereof and by accepting a deed to the Lot or Dwelling agrees to hold 
Declarant and all Declarant Affiliates harmless therefrom. 
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19.18 Amendments Affecting Declarant Rights.  Notwithstanding any other provision of 
this Community Declaration to the contrary, no provision of this Community Declaration 
(including but not limited to, this Section 19.18 and Article 3) which grants to or confers upon 
Declarant or upon any Declarant Affiliate any rights, privileges, easements, benefits or 
exemptions (except for rights, privileges, easements, benefits, or exemptions granted to or 
conferred upon Owners generally) shall be modified, amended or revoked in any way, so long as 
Declarant, any Declarant Affiliate or a trustee for the benefit of Declarant or any Declarant 
Affiliate owns any portion of the Property, without the express written consent of Declarant.   

19.19 Termination of Declarant’s Approval Rights and Obligations.  Except as 
otherwise expressly provided for herein, any or all of the approval rights and obligations of the 
Declarant or any Declarant Affiliate under this Community Declaration shall terminate on the 
date set forth in Section 1.18 above.  Thereafter, the Community Association shall have the 
power to exercise any remaining approval rights and obligations of the Declarant or any 
Declarant Affiliate under this Community Declaration. 

19.20 List of Owners and Eligible Mortgagees.  The Board shall maintain up-to-date 
records showing: (i) the name of each Person who is an Owner, the address of such Person, and 
the Lot or Dwelling which is owned by him or her; (ii) the name of each Person who is an 
Eligible Mortgagee, the address of such Person and the Lot or Dwelling which is encumbered by 
the Mortgage held by such Person; and (iii) the name of each Person who is an insurer or 
governmental guarantor, if known to the Board, and the address of such Person.  In the event of 
any transfer of a fee or undivided fee interest in a Lot or Dwelling, either the transferor or 
transferee shall furnish the Board with evidence establishing that the transfer has occurred and 
that the deed or other instrument accomplishing the transfer is of Record in the office of the 
County Recorder of Iron County, Utah, as applicable.  The Board may for all purposes act and 
rely on the information concerning Owners and Lot or Dwelling ownership which is thus 
acquired by it or, at its option, the Board may act and rely on current ownership information 
respecting any Lot or Dwelling which is obtained from the office of the County Recorder of Iron 
County, Utah, as applicable.  The address of an Owner shall be deemed to be the address of the 
Lot or Dwelling owned by such Person unless the Board is otherwise advised. 

19.21 General Obligations.  Each Owner shall enjoy and be subject to all rights and 
duties assigned to Owners pursuant to this Community Declaration.  With respect to unsold Lots 
and Dwellings, Declarant shall enjoy the same rights and assumes the same duties with respect to 
each unsold Lot and Dwelling. 

19.22 Successors and Assigns of Declarant.  Any reference in this Community 
Declaration to Declarant shall include any successors or assigns of Declarant’s rights and powers 
hereunder in accordance with Section 3.7 above. 

19.23 Use of the Project Name.  No Person shall use the term the “Aspen Meadow 
Southeast Neighborhood,” “Aspen Meadows,” “Aspen Meadows Club,” “Brian Head Club” or 
any derivative thereof or any name associated within any neighborhood in Aspen Meadows, in 
any printed or promotional material without the prior written consent of Declarant, which 
consent may be withheld for any reason in Declarant’s sole and exclusive discretion. 
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19.24 Interpretation of the Covenants.  Except for judicial construction, Declarant, 
during the Declarant Control Period, and thereafter the Community Association, by its Board, 
shall have the exclusive right to construe and interpret the provisions of this Community 
Declaration.  In the absence of any adjudication to the contrary by an arbitrator or court of 
competent jurisdiction, the Declarant’s or the Community Association’s construction or 
interpretation of the provisions hereof shall be final, conclusive and binding as to all Persons and 
property benefited or bound by this Community Declaration and provisions hereof. 
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IN WITNESS WHEREOF, Declarant has executed this instrument as of the date first set 
forth above. 

DECLARANT: 
 
 
PLUMB INVESTMENT LC, a Utah limited 
liability company 
 
 
 
 
By :    

 Name:     
 Its:    

 
 
 

 



 

 N-1 
4879-9132-5207\1 

STATE OF UTAH  ) 
) ss. 

COUNTY OF    ) 
 

The foregoing instrument was acknowledged before me this _____ day of 
______________, 2022, by ___________________ the Manager of PLUMB INVESTMENT 
LC, a Utah limited liability company, on behalf of such entity. 

 
 
   
Notary Public 

 
 
My Commission Expires: 
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EXHIBIT A 
 

LEGAL DESCRIPTION 

. 

 
 







STAFF REPORT TO THE TOWN COUNCIL 
SUBJECT: Special Assessment Areas – Board of Equalization 

Resolution & Notice of Assessment 

AUTHOR:  Bret Howser 

DEPARTMENT: Administration 

DATE:  April 12, 2022 

 TYPE OF ITEM: Legislative Action 

 

 

SUMMARY: 
The Council will consider a resolution calling for a Board of Equalization and authorizing a 

notice of assessment for each of the three recently created Special Assessment Areas (Trail 

Road, Scenic Drive, and Falcon/Forest) 

 

BACKGROUND: 
The Town received three petitions in 2021 for special assessment areas with the purpose of 

installing water lines (and in one case water and sewer lines) in the Cedar Breaks Mountain 

Estates subdivision. Council accepted the petitions and adopted a notice of intent to create a 

special assessment area in late 2021, holding public hearings on the matter on January 11, 

2022 and February 1, 2022. After a 60-day contest period, the three special assessment areas 

were created by resolutions adopted by Council on March 22 and April 5, 2022.  

 

Staff has since secured bids for the proposed projects and we now have estimates with which 

the assessments can be calculated. The total project cost estimates for each assessment area 

are shown below: 

 

 
 

ANALYSIS: 
The attached resolution represents the next step in the process of setting up special 

assessment areas for the water line installations on Forest/Falcon, Trail/Hidden Lake, and 

Scenic Drive. This resolution sets up a “Board of Equalization” (which is the Town Council) 

and sets hearing dates for any property owners who wish to dispute their individual 

assessment (as opposed to disputing the creation of the SAA or the concept of being assessed 

in the first place – which was what the previous contest period was for). At the hearings, an 

individual property owner may argue that there are special circumstances related to their 

property that should result in no assessment or an assessment different from what is 

proposed.  

 

2022 SAA Project Costs
Scenic SAA Trail SAA Falcon/Forest SAA Total

Legal $3,333 $3,333 $3,333 $10,000

Appraisal 903 1,613 1,484 4,000

Bonding Cost 6,667 6,667 6,667 20,000

Eng & Project Mgt 29,543 62,279 45,623 137,445

Construction 181,438 777,651 383,438 1,342,527

Contingency (10%) 18,144 77,765 38,344 134,253

Total $240,028 $929,308 $478,889 $1,648,225



Three BOE hearings are required to be held following notice of at least 35 days. Those 

hearings are set for May 18, 19, and 20 at 1pm. Following the BOE (at a special meeting of 

the Council on May 20) the Council may adopt the Assessment Ordinances for each 

assessment area. Once those ordinances are adopted, it begins a 25-day period in which 

property owners can opt to pre-pay their assessments. 

 

Trail Road Sewer 

State statute requires that at least 75% of the properties being assessed in any given 

assessment area have three times coverage (meaning, the value of the land is at least 3x more 

than assessment on the property). Staff obtained an appraisal for the properties in the 

assessment areas, and the coverage calculation is shown below.  

 
The petitioners for the Trail Road SAA requested both a water and sewer line. With the cost 

of both of these projects, the calculated assessments do not meet the 3x coverage statutory 

requirement. Council has a couple options to deal with this.  

1. Cut out the sewer portion of the project – The sewer portion of the construction bid is 

about $314,500. If that were removed, 92% of the projects in the area would meet the 

3x coverage threshold.  

2. The Town could pay for a portion of the sewer cost – For example, if the Town were to 

pay for 60% of the sewer cost (roughly $190,000), 76% of the properties would exceed 

the necessary 3x coverage.  

 

Scenic Drive Falcon/Forest Trail Road

Project Cost: $240,028 Project Cost: $478,889 Project Cost: $929,308

Lot Land Assessm't Coverage Lot Land Assessm't Coverage Lot Land Assessm't Coverage

24 $113,000 $17,145 6.6x 14 $110,000 $20,821 5.3x 6 $88,000 $37,172 2.4x

26 $109,000 $17,145 6.4x 16 $87,000 $20,821 4.2x 7 $88,000 $37,172 2.4x

28 $107,000 $17,145 6.2x 17 $87,000 $20,821 4.2x 8 $88,000 $37,172 2.4x

30* $77,500 $17,145 4.5x 18 $87,000 $20,821 4.2x 9* $57,000 $37,172 1.5x

32* $77,500 $17,145 4.5x 19 $87,000 $20,821 4.2x 10* $57,000 $37,172 1.5x

34 $95,000 $17,145 5.5x 20 $87,000 $20,821 4.2x 11 $89,000 $37,172 2.4x

56 $101,000 $17,145 5.9x 21 $98,000 $20,821 4.7x 12 $88,000 $37,172 2.4x

57 $101,000 $17,145 5.9x 27 $98,000 $20,821 4.7x 18 $126,000 $37,172 3.4x

59 $92,000 $17,145 5.4x 28 $98,000 $20,821 4.7x 21 $101,000 $37,172 2.7x

60 $98,000 $17,145 5.7x 29 $96,000 $20,821 4.6x 22 $101,000 $37,172 2.7x

63 $98,000 $17,145 5.7x 30 $87,000 $20,821 4.2x 24 $97,000 $37,172 2.6x

65 $96,000 $17,145 5.6x 31 $87,000 $20,821 4.2x 25 $94,000 $37,172 2.5x

67 $96,000 $17,145 5.6x 32 $87,000 $20,821 4.2x 26 $95,000 $37,172 2.6x

69 $104,000 $17,145 6.1x 33 $99,000 $20,821 4.8x 27 $97,000 $37,172 2.6x

Total $1,365,000 $240,028 5.7x 34 $99,000 $20,821 4.8x 28 $101,000 $37,172 2.7x

* Lots 30 & 32 were appraised jointly at $155k 35 $91,000 $20,821 4.4x 29 $100,000 $37,172 2.7x

36 $103,000 $20,821 4.9x 30 $102,000 $37,172 2.7x

41 $92,000 $20,821 4.4x 31 $95,000 $37,172 2.6x

74 $105,000 $20,821 5x 32 $100,000 $37,172 2.7x

75 $96,000 $20,821 4.6x 33 $147,000 $37,172 4x

76 $96,000 $20,821 4.6x 35 $104,000 $37,172 2.8x

77 $97,000 $20,821 4.7x 36 $107,000 $37,172 2.9x

78 $88,000 $20,821 4.2x 37 $111,000 $37,172 3x

Total $2,162,000 $478,889 4.5x 38 $105,000 $37,172 2.8x

47 $103,000 $37,172 2.8x

Total $2,441,000 $929,308 2.6x
* Lots 9 & 10 were combined after the SAA 

was started, will be assessed as if they were 

split (valuation was split between the two lots 

on this analysis)



FINANCIAL IMPLICATIONS: 
If Council wishes to pay for 60% of the sewer on Trail Rd, this could be accomplished with 

the regular allotment for capital projects in the Sewer Fund ($216,000). In FY 2023, this 

money was scheduled to be saved for a future sewer line in Snowshoe/Toboggan. If the funds 

were used for Trail Rd instead, Snowshoe/Toboggan sewer line would be pushed from FY 

2026 to FY 2027.  

 

One concern of the Town participating in the sewer portion of the Trail Rd SAA would be if 

we are opening the door for everybody to expect us to pay for half of their sewer line. Staff 

would note the following: 

1) It is probably as much in the Town’s interest to have a sewer line go in as it is for the 

property owners due to concerns about septic saturation, and  

2) In our draft sewer system capital facilities plan, we currently we have several 

expansion sewer projects (including Trail Rd) which we are anticipating funding with 

100% Town funds. So perhaps rather than looking at this as the Town pitching in 

60%, we could say the neighbors are pitching in 40% in return for moving the project 

up in our prioritization.  

 

BOARD/COMMISSION RECOMMENDATION: 
N/A 

 

STAFF RECOMMENDATION: 
Staff recommends adopting the attached resolution, which assumes the Town would cover up 

to 60% of the cost for the Trail Rd sewer project. 

 

PROPOSED MOTION: 
I move to adopt resolution number 22-515 calling a Board of Equalization and authorizing 

notice of meeting of the Board of Equalization for the Falcon Court, Trail Road, and Scenic 

Drive special assessment areas.  

 

ATTACHMENTS: 
A – Resolution Calling Board of Equalization 
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TOWN OF BRIAN HEAD, UTAH 

TOWN COUNCIL 

 

RESOLUTION CALLING BOARD OF EQUALIZATION 

April 12, 2022 

 

RESOLUTION NO. ________ 

A RESOLUTION APPOINTING A BOARD OF EQUALIZATION AND 

REVIEW FOR THE TOWN OF BRIAN HEAD, UTAH SPECIAL 

ASSESSMENT AREA NO. 2021-02 (Falcon Court); SPECIAL 

ASSESSMENT AREA NO.  2021-03 (Trail Road); SPECIAL 

ASSESSMENT AREA NO. 2021-04 (Scenic Drive); SETTING THE 

DATES FOR THE BOARD OF EQUALIZATION TO HEAR AND 

CONSIDER OBJECTIONS AND CORRECTIONS TO ANY 

PROPOSED ASSESSMENTS; AUTHORIZING THE TOWN CLERK 

TO CAUSE TO BE PUBLISHED AND MAILED A NOTICE OF 

MEETING OF THE BOARD OF EQUALIZATION AND REVIEW; 

AND RELATED MATTERS. 

WHEREAS, the Town Council previously adopted three Notices of Intention to 

create the Town of Brian Head, Utah Special Assessment Area No. 2021-02 (Falcon 

Court) (the “SAA Falcon Court) on December 7, 2021, and the Special Assessment Area 

No. 2021-03 (Trail Road) (the “SAA Trail Road) on December 7, 2021, and the Special 

Assessment Area No. 2021-04 (Scenic Drive) (the “SAA Scenic Drive”) on December 

21, 2021, respectively, (collectively, the "SAA"), and published those three Notices as 

required by law; and 

WHEREAS, in accordance with the three Notices of Intention and after giving 

notice as required by statute for each SAA, public hearings were held before the Town 

Council, and the Town Council considered written and oral comments and received 

additional input from the public during the subsequent protest period concerning the 

creation and designation of the respective SAAs; and 

WHEREAS, prior to and at the hearings and during the allotted protest period 

subsequent to the hearings, persons having an interest in the respective SAAs were 

allowed to protest the creation and designation thereof; and 

WHEREAS, protests against the creation and designation of the respective SAAs 

were heard and considered by the Town Council and all times for protests and objections 

expired then the Town Council created and designated each of the SAA (Falcon Court), 

the SAA (Trail Road) and the SAA (Scenic Drive) as set forth in the respective Notices 

of Intention; and 

WHEREAS, the Engineer for the Town of Brian Head has prepared the proposed 

assessment lists respectively for the SAA (Falcon Court), the SAA (Trail Road), and the 

SAA (Scenic Drive), and the Town Council desires to establish a board of equalization 
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and review for the purpose of considering any objections and corrections to said 

assessment lists: 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF 

BRIAN HEAD, UTAH: 

Section 1. A Board of Equalization and Review, as required by law, for the 

SAA (the “Board”) is hereby appointed, consisting of the Mayor and the following 

members of the Town Council, any three of whom can act at the hearings of the Board: 

Clayton Calloway Mayor 

Larry Freeberg Council Member 

Dennis VanNostran Council Member 

Martin Tidwell 

Kelly Marshall 

Council Member 

Council Member 

 

Section 2. The Board shall sit as a Board of Equalization and Review on the 

special assessment proposed to be levied and assessed on the property within SAA 

(Falcon Court), SAA (Trail Road) and SAA (Scenic Drive) at the Town offices located at 

56 N. Hwy 143 in Brian Head, Utah, on May 18, 19, 20, 2022 between 1:00 p.m. and 

2:00 p.m. to hear and consider any objections to and make corrections of any proposed 

assessments which the Board may deem unequal or unjust. 

Section 3. The Town Clerk is hereby authorized and directed to cause to be 

posted in three public locations with the Town and posted on the Utah Public Notice 

Website and mailed to each property owner at the owners mailing address, as provided by 

law and the ordinances of the SAA, a notice of meeting of the Board, said notice to be in 

substantially the following forms: 
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NOTICE OF MEETING OF THE 

BOARD OF EQUALIZATION AND REVIEW 

FOR THE TOWN OF BRIAN HEAD, UTAH  

SPECIAL ASSESSMENT AREA NO. 2021-02 (FALCON COURT) 

NOTICE IS HEREBY GIVEN that a three-member board has been duly 

appointed to act as the Board of Equalization and Review on the assessments proposed to 

be levied on the property within the Town of Brian Head, Utah Special Assessment Area 

No. 2021-02 (Falcon Court) (the “SAA Falcon Court”) pursuant to law. 

NOTICE IS FURTHER GIVEN that: 

(a) The lists of the property in the SAA Falcon Court subject to the 

proposed assessment and the various amounts of assessment against that property 

have been completed and are available for examination at the office of the Brian 

Head Town Clerk. 

(b) The total cost of the improvements within the SAA Falcon Court is 

$478,889.00. 

(c) The amount to be paid by the Town is $0. 

(d) The amount to be assessed to the property owners within the SAA 

Falcon Court is $478,889.00. 

(e) Assessments for the improvements constructed within the SAA 

Falcon Court are to be levied against the properties within the SAA Falcon Court 

on a per lot basis. 

(f) The assessment for water improvements within the SAA Falcon 

Court will be $20,821 per lot.  

(g) The Board of Equalization and Review for the SAA Falcon Court 

will meet in the Brian Head Town offices at 56 N. Hwy 143 in Brian Head, Utah 

on May 18, 19, and 20, 2022, between 1:00 p.m. and 2:00 p.m.  The hearing may 

be adjourned or recessed from time to time provided by law until the work of the 

Board shall be completed.  At each hearing the Board will hear argument, 

written or oral, from any person who believes himself/herself to be aggrieved, 

including arguments relating to any direct or indirect benefits accruing to 

any tract, block, lot or parcel of property in the SAA Falcon Court or 

relating to the amount of the proposed assessment against any tract, block, 

lot or parcel. 

After the hearing has been completed, the Board shall consider all facts and 

arguments presented and shall make such corrections in any proposed assessment as it 

may consider just and equitable.  The corrections may eliminate one or more pieces of 

property or may increase or decrease the amount of the assessment proposed to be levied 

against any piece of property.  If the Board of Equalization determines to increase the 
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assessment proposed to be levied against any property, then the notices and hearings 

required by Section 11-42-403 of the Utah Code must be given and held.  On the date of 

each hearing those lists and plats and the amount of the proposed assessment against each 

parcel of property shall be open to public inspection from 9:00 a.m. to 4:30 p.m. 

continuously at the office of the Brian Head Town Clerk. 

If the proposed assessment is imposed and the property owner elects to repay the 

assessment in installment payments, the property owner will be responsible for applicable 

interest expenses and administrative costs as well.  

 

/s/     Nancy Leigh    

Town Clerk 

 

 



5 
4861-1153-4363/BR094-022 

NOTICE OF MEETING OF THE 

BOARD OF EQUALIZATION AND REVIEW 

FOR THE TOWN OF BRIAN HEAD, UTAH  

SPECIAL ASSESSMENT AREA NO. 2021-03 (TRAIL ROAD) 

TOWN PAYS 60% SEWER 

NOTICE IS HEREBY GIVEN that a three-member board has been duly 

appointed to act as the Board of Equalization and Review on the assessments proposed to 

be levied on the property within the Town of Brian Head, Utah Special Assessment Area 

No. 2021-03 (Trail Road) (the “SAA Trail Road”) pursuant to law. 

NOTICE IS FURTHER GIVEN that: 

(a) The lists of the property in the SAA Trail Road subject to the 

proposed assessment and the various amounts of assessment against that property 

have been completed and are available for examination at the office of the Brian 

Head Town Clerk. 

(b) The total cost of the improvements within the SAA Trail Road is 

$929,308.00. 

(c) The amount to be paid by the Town is $188,684.00 for sewer 

improvements and $0 for water improvements. 

(d) The amount to be assessed to the property owners within the SAA 

Trail Road is $740,624.00. 

(e) Assessments for the improvements constructed within the SAA 

Trail are to be levied against the properties within the SAA Trail Road on a per lot 

basis. 

(f) The assessment per lot within the SAA Trail Road will be 

$29,625.00 per lot.  

(g) The assessment for the water improvements within the SAA Trail 

Road will be $24,593.00 

(h) The assessment for the sewer improvements within the SAA Trail 

Road will be $5,032.00 

(i) The Board of Equalization and Review for the SAA Trail Road 

will meet in the Brian Head Town offices at 56 N. Hwy 143 in Brian Head, Utah 

on May 18, 19, and 20, 2022, between 1:00 p.m. and 2:00 p.m.  The hearing may 

be adjourned or recessed from time to time provided by law until the work of the 

Board shall be completed.  At each hearing the Board will hear argument, 

written or oral, from any person who believes himself/herself to be aggrieved, 

including arguments relating to any direct or indirect benefits accruing to 
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any tract, block, lot or parcel of property in the SAA Trail Road or relating 

to the amount of the proposed assessment against any tract, block, lot or 

parcel. 

After the hearing has been completed, the Board shall consider all facts and 

arguments presented and shall make such corrections in any proposed assessment as it 

may consider just and equitable.  The corrections may eliminate one or more pieces of 

property or may increase or decrease the amount of the assessment proposed to be levied 

against any piece of property.  If the Board of Equalization determines to increase the 

assessment proposed to be levied against any property, then the notices and hearings 

required by Section 11-42-403 of the Utah Code must be given and held.  On the date of 

each hearing those lists and plats and the amount of the proposed assessment against each 

parcel of property shall be open to public inspection from 9:00 a.m. to 4:30 p.m. 

continuously at the office of the Brian Head Town Clerk. 

If the proposed assessment is imposed and the property owner elects to repay the 

assessment in installment payments, the property owner will be responsible for applicable 

interest expenses and administrative costs as well.  

 

/s/     Nancy Leigh    

Town Clerk 
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NOTICE OF MEETING OF THE 

BOARD OF EQUALIZATION AND REVIEW 

FOR THE TOWN OF BRIAN HEAD, UTAH  

SPECIAL ASSESSMENT AREA NO. 2021-04 (SCENIC DRIVE) 

NOTICE IS HEREBY GIVEN that a three-member board has been duly 

appointed to act as the Board of Equalization and Review on the assessments proposed to 

be levied on the property within the Town of Brian Head, Utah Special Assessment Area 

No. 2021-04 (Scenic Drive) (the “SAA Scenic Drive”) pursuant to applicable law. 

NOTICE IS FURTHER GIVEN that: 

(a) The lists of the property in the SAA Scenic Drive subject to the 

proposed assessment and the various amounts of assessment against that property 

have been completed and are available for examination at the office of the Brian 

Head Town Clerk. 

(b) The total estimated cost of the improvements within the SAA 

Scenic Drive is $240,028.00. 

(c) The amount to be paid by the Town is $0. 

(d) The amount to be assessed to the property owners within the SAA 

Scenic Drive is $240,028.00. 

(e) Assessments for the improvements constructed within the SAA 

Scenic Drive are to be levied against the properties within the SAA Scenic Drive 

on a per lot basis. 

(f) The assessment for water improvements within the SAA Scenic 

Drive will be $17,145.00 per lot.  

(g) The Board of Equalization and Review for the SAA Scenic Drive 

will meet in the Brian Head Town offices at 56 N. Hwy 143 in Brian Head, Utah 

on May 18, 19, and 20, 2022, between 1:00 p.m. and 2:00 p.m.  The hearing may 

be adjourned or recessed from time to time provided by law until the work of the 

Board shall be completed.  At each hearing the Board will hear argument, 

written or oral, from any person who believes himself/herself to be aggrieved, 

including arguments relating to any direct or indirect benefits accruing to 

any tract, block, lot or parcel of property in the SAA Scenic Drive or relating 

to the amount of the proposed assessment against any tract, block, lot or 

parcel. 

After the hearing has been completed, the Board shall consider all facts and 

arguments presented and shall make such corrections in any proposed assessment as it 

may consider just and equitable.  The corrections may eliminate one or more pieces of 

property or may increase or decrease the amount of the assessment proposed to be levied 

against any piece of property.  If the Board of Equalization determines to increase the 
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assessment proposed to be levied against any property, then the notices and hearings 

required by Section 11-42-403 of the Utah Code must be given and held.  On the date of 

each hearing those lists and plats and the amount of the proposed assessment against each 

parcel of property shall be open to public inspection from 9:00 a.m. to 4:30 p.m. 

continuously at the office of the Brian Head Town Clerk.  If a property owner fails to 

make an objection in person or in writing to the Board of Equalization setting forth all 

claims then it waives all objections, except as to failed jurisdiction. 

If the proposed assessment is imposed and the property owner elects to repay the 

assessment in installment payments, the property owner will be responsible for applicable 

interest expenses and administrative costs as well.  

 

/s/     Nancy Leigh    

Town Clerk 
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Section 4. The Town Clerk is hereby directed to enter the foregoing 

proceedings upon the records of the Town and to cause notice to be posted in three public 

locations in the Town between 20 and 35 days before the first meeting of the Board of 

Equalization and to be posted on the Utah Public Notice Website at least 35 days before 

the first meeting of the Board of Equalization. 

A copy of the notice set forth in Section 3 above shall not later than ten (10) days 

after posting of such notice, be mailed, postage prepaid, to each owner of land to be 

assessed within the SAA Falcon Court, SAA Trail Road and SAA Scenic Drive at the last 

known address of such owner, using for such purpose the names and addresses appearing 

on the last completed real property assessment rolls of the county wherein said affected 

property is located. 
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ADOPTED AND APPROVED this April 12, 2022. 

 

____________________________________ 

 Mayor Clayton Calloway 

ATTEST: 

 

____________________________________ 

Nancy Leigh, Town Clerk 

 

( S E A L ) 
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RECORD OF PROCEEDINGS 

A public meeting of the Town Council of Brian Head, Utah was held on April 12, 

2022, at 1:00 p.m., at the regular meeting place of the Town Council located at 56 N. 

Hwy 143 in Brian Head, Utah at which meeting there were present the following 

members who constituted a quorum: 

  

Clayton Calloway Mayor 

Larry Freeberg Council Member 

Dennis VanNostran Council Member 

Martin Tidwell 

Kelly Marshall 

Council Member 

Council Member 

 

 

Also present: 

 

 Nancy Leigh Town Clerk 

 Bret Howser Town Manager 

 

Absent: 

 

  

After the meeting had been duly called to order and other matters not pertinent to 

this resolution had been discussed, the Town Clerk presented to the Town Council a 

Certificate of Compliance with Open Meeting Law with respect to this meeting, a copy of 

which is attached hereto. 

Council Member ______________ introduced the foregoing resolution in writing 

and moved its adoption.  Council Member ________________ seconded the motion to 

adopt the foregoing resolution.  The motion and resolution were adopted on the following 

recorded vote: 

Those voting Yes:  

  

  

 

Those voting No:  

  

 

After the conduct of other business not pertinent to the above, the meeting was, on 

motion duly made and seconded, adjourned. 
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CERTIFICATE OF THE TOWN CLERK 

 

I, Nancy Leigh, the duly appointed, qualified and acting Town Clerk of Brian 

Head, Utah, do hereby certify that the foregoing is a full, true and correct copy of the 

minutes of a public meeting of the Town Council held at 56 N. Hwy 143 in Brian Head, 

Utah on April 12, 2022, at the hour of 1:00 p.m. as recorded in the regular official book 

of minutes as kept in my official office, that said proceedings were duly had and taken as 

therein shown, and that all the members were given due, legal and timely notice of said 

meeting as therein shown. 

I further certify that I posted in three public locations in the Town, a notice of 

meeting of the Board of Equalization and Review for the Town of Brian Head, Utah 

Special Assessment Area No. 2021-2 (Falcon Court), Special Assessment Area No. 2021-

03 (Trail Road), Special Assessment Area 2021-04 (Scenic Drive) at least twenty (20) 

and not more than thirty-five (35) days prior to the date said Board will begin its 

hearings. 

I further certify that I posted a notice of meeting of the Board of Equalization and 

Review for the Town of Brian Head, Utah Special Assessment Area No. 2021-02 (Falcon 

Court), Special Assessment Area No. 2021-03-02 (Trail Road), Special Assessment Area 

No. 2021-04 (Scenic Drive) at least 25 days prior to the date said Board will begin its 

hearings. 

I further certify that I mailed a notice of meeting of the Board of Equalization and 

Review for the Town of Brian Head, Utah Special Assessment Area No. 2021-02 (Falcon 

Court), Special Assessment Area 2021-03 (Trail Road), Special Assessment Area 2021-

04 (Scenic Drive) within 10 days of the posting on the Utah Public Notice Website to 

each owner of property in said area. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official 

seal of the Town Clerk this April ____, 2022. 

 

____________________________________ 

 Nancy Leigh, Town Clerk 

 

( S E A L ) 
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PROOF OF POSTING 

Attached to this page is the Proof of Posting, drawn from the Utah Public Notice 

Website that the Notice of Meeting of Board of Equalization and Review was posted on it 

at least 35 days prior to beginning the first hearing of said Board. 
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CERTIFICATE OF COMPLIANCE WITH OPEN MEETING LAW 

I, the undersigned Town Clerk of Brian Head, Utah (the “Town”), do hereby 

certify, according to the records of the Town in my official possession, and upon my own 

knowledge and belief, that in accordance with the requirements of Section 52-4-202, 

Utah Code Annotated, 1953, as amended, I gave not less than twenty-four (24) hours 

public notice of the agenda, date, time and place of the April 12, 2022 public meeting 

held by the Town as follows: 

(a) By causing a Meeting Notice in the form attached hereto to be 

posted at the Town’s principal offices at least twenty-four (24) hours prior to the 

convening of the meeting, the Meeting Notice having continuously remained so 

posted and available for public inspection until the completion of the meeting; 

and. 

(b)  By causing a copy of the Meeting Notice to be posted on the Utah 

Public Notice Website at least twenty-four (24) hours prior to the convening of 

the meeting, which posting also forwarded notice to a newspaper of general 

circulation in the Town. 

In addition, the attached Notice of 2022 Annual Meeting Schedule for the Town 

specifying the date, time and place of the regular meetings of the governing body of the 

Town to be held during the calendar year 2022 was posted on ___________________, 

202__, at the principal offices of the Town, and posted on the Utah Public Notice 

Website on January 6, 2022 which posting forwarded notice to a newspaper of general 

circulation in the Town. 

IN WITNESS WHEREOF, I have hereunto subscribed my official signature this 

April 12, 2022. 

 

____________________________________ 

 Nancy Leigh, Town Clerk 

 

( S E A L ) 

 

(ATTACH MEETING NOTICE) 

(ATTACH 2022 ANNUAL MEETING NOTICE) 



STAFF REPORT TO THE TOWN COUNCIL
SUBJECT: BRIAN HEAD 2022 WATERLINE AND SEWER LINE PROJECT BID AWARD

AUTHOR: Aldo Biasi Public Works Director
DEPARTMENT: Public Works
DATE: 4/12/2022
TYPE OF ITEM: Legislative Action

SUMMARY:
The Council will consider awarding the bid amount of $1,342,527.00 to Perco Rock Co. for
construction of the Brian Head 2022 Waterline and Sewer Line Project. This project includes the
following SAA areas (Special Assessment Area)

● Trail Road /Hidden lake Road
● Forest Drive/Falcon Court
● Scenic Drive

BACKGROUND:

The Town was approached during the Summer/Fall of 2021 by residents in each of the project
areas to be able to form an SAA to construct and extend the water main lines off of the main line
that was installed during the Mountain View Water Project. The Town agreed and proceeded
forward with engineering over the winter for the construction side of the project. Town Staff
also worked with the residents of each of the areas to help guide them through the SAA process.

The SAA projects were put out to bid in the beginning of March and the Town received only one
bid on the project from Perco Rock Co. Staff reached out to other local contractors that have
previously completed work for the Town for their consideration of the project. Their reply was
“They are just too busy elsewhere”.

ANALYSIS:

Project Bid Total Construction Cost with
Engineering & Construction

Contingency

Trail Road/ Hidden Lake $777,651 $878,813

Forest Drive/Falcon Court $383,435 $448,233

Scenic Drive $181,438 $220,053

Total $1,342,524 $1,547,912



Although the Town only received the one bid for the projects, Staff and Alpha Engineering are
comfortable with the bid amount from Perco Rock Co, as there has been a substantial rise in not
only construction cost, but also in the material cost. Staff advises the Council that material
availability could be an issue on this project. The quicker the bid award is approved the faster
material can begin to be ordered and secured. Below is a quote from the Attachment A from
Alpha Engineering

“We reviewed the unit costs of Perco Rock’s bid in comparison to the engineer’s estimate for the
project. We have seen a substantial increase in materials pricing and construction costs recently.
However, we recommend award of the bid to Perco Rock Co. if the project is within the budget
you have planned for the project.”

FINANCIAL IMPLICATIONS:
N/A The Council will receive this information in another report provided by Town Manager Bret
Howser

BOARD/COMMISSION RECOMMENDATION:
N/A

STAFF RECOMMENDATION:

Staff recommends awarding the Bid for the Brian Head 2022 Waterline and Sewer Line Project to
Perco Rock Co in the amount of $1,342,527 for the installation and the construction of the
project.

PROPOSED MOTION:
I move to award the Bid for the Brian Head 2022 Waterline and Sewer Line Project which
includes the Special Assessment Area of Trail Road/Hidden Lake Road, Forest Drive/Falcon
Court and Scenic Drive to Perco Rock Co. in the amount of $1,342,527 for the installation and the
construction of the project.

ATTACHMENTS:
A – Alpha Letter of Recommendation
B – Brian Head 2022 Waterline and Sewer Line Project Bid Tabulation
C – Preliminary Engineer’s Opinion of Probable Construction Cost for the following SAA project

● Trail Road / Hidden Lake Road
● Forest Drive/Falcon Court
● Scenic Drive



 

 
 
 
 
 
March 30, 2022 
 
 
Mr. Aldo Biasi 
Brian Head Town 
56 North Highway 413 
Brian Head, UT  84719 
 
Re: Brian Head 2022 Water Line and Sewer Line Project 
 
Dear Aldo: 
 
As you are aware, one bid was received for the above referenced project. Please find attached the 
bid tabulation for the project. Perco Rock Co. had a bid price of $777,651.00 for the Trail Road / 
Hidden Lake portion, $383,438.00 for the Forest Drive / Falcon Court portion, and $181,438.00 
for the Scenic Drive portion. 
 
We reviewed the unit costs of Perco Rock’s bid in comparison to the engineer’s estimate for the 
project. We have seen a substantial increase in materials pricing and construction costs recently. 
However, we recommend award of the bid to Perco Rock Co. if the project is within the budget 
you have planned for the project. 
 
Sincerely, 

 
Todd Gardner, P.E. 
Alpha Engineering Company 
    



Brian Head Town

Brian Head 2022 Waterline and Sewer Line Project
Bid Tabulation
March 30, 2022

BID SCHEDULE  A - TRAIL ROAD / HIDDEN LAKE ROAD WATERLINE PROJECT

Item Item Description Quantity Units Unit Price Total

1 Mobilization 1 Lump Sum $48,780.00 $48,780.00

2 Tie-in to Existing Water Valve 2 Each $1,478.00 $2,956.00

3 Furnish and Install 8" Ductile Iron Culinary Water 
Pipe 2,100 Lineal Feet $86.00 $180,600.00

4 Furnish and Install 8" x 8" Flange Ductile Iron Tee 1 Each $1,928.00 $1,928.00

5 Furnish and Install 8" MJ Ductile Iron 22.5 Degree 
Bend 5 Each $1,102.00 $5,510.00

6 Furnish and Install 8" MJ Ductile Iron Cap 1 Each $828.00 $828.00

7 Furnish and Install 8" Flange x MJ Gate Valve 3 Each $5,593.00 $16,779.00

8 Furnish and Install 1" Combination Air / Vacuum 
Valve Assembly 3 Each $12,833.00 $38,499.00

9 Furnish and Install Fire Hydrant 8 Each $11,231.00 $89,848.00

10 Furnish and Install 3/4" Water Service Connection 25 Each $4,235.00 $105,875.00

11 Pressure Test and Disinfect Culinary Waterline 1 Lump Sum $7,775.00 $7,775.00

12 Tie-in to Existing Sewer Pipe Line 1 Each $6,411.00 $6,411.00

13 Tie-in to Existing Sewer Manhole 1 Each $2,629.00 $2,629.00

14 Furnish and Install 8" SDR 35 PVC Sewer Piper 1,700 Linear Feet $67.00 $113,900.00

15 Furnish and Install  60" Diameter Manhole Base 
Section 1 Each $4,559.00 $4,559.00

16 Furnish and Install 48" Diameter Manhole Base 
Section 10 Each $3,149.00 $31,490.00

17 Furnish and Install 60" Diameter Manhole Riser 
Section (heights vary) 2 Lineal Feet $1,638.00 $3,276.00

18 Furnish and Install 48" Diameter Manhole Riser 
Section (heights vary) 33 Linear Feet $844.00 $27,852.00

19 Furnish and Install 60" Diameter Manhole Eccentric 
Cone Section 1 Each $2,287.00 $2,287.00

20 Furnish and Install 48" Diameter Manhole Eccentric 
Cone Section 10 Each $2,245.00 $22,450.00

21 Furnish and Install Cast Iron Manhole Access Frame 
and Cover and Grade Rings 11 Each $1,477.00 $16,247.00

22 Furnish and Install 4" Sewer Service Connection 25 Each $1,324.00 $33,100.00

23 Test and Video Inspect New Sewer Pipe 1 Lump Sum $14,072.00 $14,072.00

$777,651.00

Perco Rock

BID SCHEDULE  A TOTAL



Brian Head Town

Brian Head 2022 Waterline and Sewer Line Project
Bid Tabulation
March 30, 2022

BID SCHEDULE B - FOREST DRIVE / FALCON COURT WATERLINE PROJECT

Item Item Description Quantity Units Unit Price Total

1 Mobilization 1 Lump Sum $25,223.00 $25,223.00

2 Tie-in to Existing Water Valve 2 Each $1,478.00 $2,956.00

3 Furnish and Install 8" Ductile Iron Culinary Water 
Pipe 2,300 Lineal Feet $81.00 $186,300.00

4 Furnish and Install 8" x 8" Flange Ductile Iron Tee 2 Each $1,371.00 $2,742.00

5 Furnish and Install 8" MJ Ductile Iron 45 Degree 
Bend 1 Each $1,102.00 $1,102.00

6 Furnish and Install 8" MJ Ductile Iron 22.5 Degree 
Bend 6 Each $1,102.00 $6,612.00

7 Furnish and Install 8" MJ Ductile Iron Cap 2 Each $828.00 $1,656.00

8 Furnish and Install 8" Flange x MJ Gate Valve 6 Each $5,593.00 $33,558.00

9 Furnish and Install 1" Combination Air / Vacuum 
Valve Assembly 2 Each $12,833.00 $25,666.00

10 Furnish and Install Fire Hydrant 8 Each $11,231.00 $89,848.00

11 Pressure Test and Disinfect Culinary Waterline 1 Lump Sum $7,775.00 $7,775.00

$383,438.00BID SCHEDULE B TOTAL

Perco Rock



Brian Head Town

Brian Head 2022 Waterline and Sewer Line Project
Bid Tabulation
March 30, 2022

BID SCHEDULE C - SCENIC DRIVE WATERLINE PROJECT

Item Item Description Quantity Units Unit Price Total

1 Mobilization 1 Lump Sum $17,213.00 $17,213.00

2 Tie-in to Existing Water Valve 1 Each $1,478.00 $1,478.00

3 Furnish and Install 8" Ductile Iron Culinary Water 
Pipe 1,050 Lineal Feet $81.00 $85,050.00

4 Furnish and Install *8"x 8" Flange Ductile Iron Tee 1 Each $1,928.00 $1,928.00

5 Furnish and Install 8" Ductile Iron 45 Degree Bend 1 Each $1,102.00 $1,102.00

6 Furnish and Install 8" MJ Ductile Iron 22.5 Degree 
Bend 1 Each $1,102.00 $1,102.00

7 Furnish and Install 8" MJ Ductile Irong 11.25 
Degree Bend 1 Each $1,102.00 $1,102.00

8 Furnish and Install 8" MJ Ductile Iron Plug 2 Each $798.00 $1,596.00

9 Furnish and Install 8" Flange x MJ Gate Valve 3 Each $4,607.00 $13,821.00

10 Furnish and Install 1" Combination Air / Vacuum 
Valve Assembly 1 Each $12,706.00 $12,706.00

11 Furnish and Install Fire Hydrant 3 Each $12,269.00 $36,807.00

12 Pressure Test and Disinfct Culinary Waterline 1 Lump Sum $7,533.00 $7,533.00

$181,438.00BID SCHEDULE C TOTAL

Perco Rock



1 Mobilization 1 Lump Sum $48,780.00 $48,780.00
2 Tie-in to Existing Water Valve 2 Each $1,478.00 $2,956.00
3 Furnish and Install 8" Ductile Iron Culinary Water Pipe 2,100 Lineal Feet $86.00 $180,600.00
4 Furnish and Install 8" x 8" Flange Ductile Iron Tee 1 Each $1,928.00 $1,928.00
5 Furnish and Install 8" MJ Ductile Iron 22.5 Degree Bend 5 Each $1,102.00 $5,510.00
6 Furnish and Install 8" MJ Ductile Iron Cap 1 Each $828.00 $828.00
7 Furnish and Install 8" Flange x MJ Gate Valve 3 Each $5,593.00 $16,779.00
8 Furnish and Install 1" Combination Air / Vacuum Valve Assembly 3 Each $12,833.00 $38,499.00
9 Furnish and Install Fire Hydrant 8 Each $11,231.00 $89,848.00
10 Furnish and Install 3/4" Water Service Connection 25 Each $4,235.00 $105,875.00
11 Pressure Test and Disinfect Culinary Waterline 1 Lump Sum $7,775.00 $7,775.00
12 Tie-in to Existing Sewer Pipe Line 1 Each $6,411.00 $6,411.00
13 Tie-in to Existing Sewer Manhole 1 Each $2,629.00 $2,629.00
14 Furnish and Install 8" SDR 35 PVC Sewer Piper 1,700 Linear Feet $67.00 $113,900.00
15 Furnish and Install  60" Diameter Manhole Base Section 1 Each $4,559.00 $4,559.00
16 Furnish and Install 48" Diameter Manhole Base Section 10 Each $3,149.00 $31,490.00

17 Furnish and Install 60" Diameter Manhole Riser Section (heights 
vary) 2 Lineal Feet $1,638.00 $3,276.00

18 Furnish and Install 48" Diameter Manhole Riser Section (heights 
vary) 33 Linear Feet $844.00 $27,852.00

19 Furnish and Install 60" Diameter Manhole Eccentric Cone Section 1 Each $2,287.00 $2,287.00
20 Furnish and Install 48" Diameter Manhole Eccentric Cone Section 10 Each $2,245.00 $22,450.00

21 Furnish and Install Cast Iron Manhole Access Frame and Cover and 
Grade Rings 11 Each $1,477.00 $16,247.00

22 Furnish and Install 4" Sewer Service Connection 25 Each $1,324.00 $33,100.00
23 Test and Video Inspect New Sewer Pipe 1 Lump Sum $14,072.00 $14,072.00

$777,651
5% CONTINGENCY FOR CHANGE ORDERS $38,883

$62,279
$878,813

March 30, 2022

Trail Road & Hidden Lake Waterline

TOTAL

Brian Head, Utah
Preliminary Engineer's Opinion of Probable Construction Costs

ITEM 
NO. ITEM DESCRIPTION QUANTITY UNITS UNIT PRICE Dollars 

& Cents
ITEM PRICE Dollars & 

Cents

SUBTOTAL

ENGINEERING & CONSTRUCTION MANAGEMENT

3/30/2022



1 Mobilization 1 Lump Sum $25,223.00 $25,223.00
2 Tie-in to Existing Water Valve 2 Each $1,478.00 $2,956.00

3 Furnish and Install 8" Ductile Iron 
Culinary Water Pipe 2,300 Lineal Feet $81.00 $186,300.00

4 Furnish and Install 8" x 8" Flange 
Ductile Iron Tee 2 Each $1,371.00 $2,742.00

5 Furnish and Install 8" MJ Ductile 
Iron 45 Degree Bend 1 Each $1,102.00 $1,102.00

6 Furnish and Install 8" MJ Ductile 
Iron 22.5 Degree Bend 6 Each $1,102.00 $6,612.00

7 Furnish and Install 8" MJ Ductile 
Iron Cap 2 Each $828.00 $1,656.00

8 Furnish and Install 8" Flange x MJ 
Gate Valve 6 Each $5,593.00 $33,558.00

9 Furnish and Install 1" Combination 
Air / Vacuum Valve Assembly 2 Each $12,833.00 $25,666.00

10 Furnish and Install Fire Hydrant 8 Each $11,231.00 $89,848.00

11 Pressure Test and Disinfect Culinary 
Waterline 1 Lump Sum $7,775.00 $7,775.00

$383,438
$19,172
$45,623

$448,233

March 30, 2021

Forest Drive & Falcon Court Waterline

TOTAL

Brian Head, Utah
Preliminary Engineer's Opinion of Probable Construction Costs

ITEM 
NO. ITEM DESCRIPTION QUANTITY UNITS UNIT PRICE 

Dollars & Cents
ITEM PRICE 

Dollars & Cents

SUBTOTAL

 ENGINEERING & CONSTRUCTION MANAGEMENT
5% CONTINGENCY FOR CHANGE ORDERS

3/30/2022



1 Mobilization 1 Lump Sum $17,213.00 $17,213.00
2 Tie-in to Existing Water Valve 1 Each $1,478.00 $1,478.00

3 Furnish and Install 8" Ductile Iron 
Culinary Water Pipe 1,050 Lineal Feet $81.00 $85,050.00

4 Furnish and Install *8"x 8" Flange 
Ductile Iron Tee 1 Each $1,928.00 $1,928.00

5 Furnish and Install 8" Ductile Iron 
45 Degree Bend 1 Each $1,102.00 $1,102.00

6 Furnish and Install 8" MJ Ductile 
Iron 22.5 Degree Bend 1 Each $1,102.00 $1,102.00

7 Furnish and Install 8" MJ Ductile 
Irong 11.25 Degree Bend 1 Each $1,102.00 $1,102.00

8 Furnish and Install 8" MJ Ductile 
Iron Plug 2 Each $798.00 $1,596.00

9 Furnish and Install 8" Flange x MJ 
Gate Valve 3 Each $4,607.00 $13,821.00

10 Furnish and Install 1" Combination 
Air / Vacuum Valve Assembly 1 Each $12,706.00 $12,706.00

11 Furnish and Install Fire Hydrant 3 Each $12,269.00 $36,807.00

12 Pressure Test and Disinfct Culinary 
Waterline 1 Lump Sum $7,533.00 $7,533.00

$181,438
$9,072

$29,543
$220,053

March 30, 2022

Scenic Drive Waterline

TOTAL

Brian Head, Utah
Preliminary Engineer's Opinion of Probable Construction Costs

ITEM 
NO. ITEM DESCRIPTION QUANTITY UNITS UNIT PRICE 

Dollars & Cents
ITEM PRICE 

Dollars & Cents

SUBTOTAL

 ENGINEERING & CONSTRUCTION MANAGEMENT
5% CONTINGENCY FOR CHANGE ORDERS

3/30/2022
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 NOTICE OF AWARD 
 
 
To:  Perco Rock Co.   

          
       PO Box 1044, Panguitch, UT, 84759   
                                                           
 
PROJECT Description: Brian Head 2022 Waterline and Sewer Line Project 
 
The OWNER has considered the BID submitted by you for the above described WORK in response to its 
Advertisement for Bids dated March 2022, and Information for Bidders. 
 
You are hereby notified that your BID has been accepted for items in the amount of 
 $1,342,527.00. 
 
You are required to return an acknowledged copy of this NOTICE OF AWARD to the OWNER. 
 
Dated this 12th day of April, 2022. 
 
   Brian Head Town  
    Owner 
 
   By    
 
   Name    
 
   Title            
 
 
 
 
 ACCEPTANCE OF NOTICE 
 
Receipt of the above NOTICE OF AWARD is hereby acknowledged 
 
By    , 
 
this the        day of    . 
 
By                                                                        
 
Name                                         
      
Title                                                      
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	Article 1   DEFINITIONS
	1.1 “Annual Assessments”
	1.2 “Articles”
	1.3 “Assessable Property”
	1.4 “Assessment”
	1.5 “Assessment Lien”
	1.6  “Assessment Period”
	1.7 “Board”
	1.8 “Bylaws”
	means the bylaws of the Community Association, as amended from time to time.
	1.9   “Club Membership”
	1.10  “Community Area”
	1.11 “Community Association”
	1.12 “Community Declaration”
	1.13 “Community Expenses”
	1.14 “Community Plat”
	1.15 “Community Rules”
	1.16  “Declarant”
	1.17 “Declarant Affiliate”
	1.18 “Declarant Control Period”
	1.19 “Design and Development Guidelines”
	1.20 “Dwelling(s)”
	1.21 “Eligible Mortgagee”
	1.22 “Envelopes”
	1.23 “Exempt Property”
	1.23.1 All land and Improvements owned by, or dedicated to and accepted by, the United States, the State of Utah, Iron County or any other Municipal Authority having jurisdiction, or any political subdivision of any of them, for as long as such entity...
	1.23.2 All Community Area; and
	1.23.3 Each other property and Lot while owned by Declarant or a Declarant Affiliate, until the acquisition of its record title by another Person other than Declarant or a Declarant Affiliate.

	1.24 “Governing Documents”
	1.25 “Homesites”
	1.26  “Improvement(s)”
	1.27 “Lessee”
	1.28 “Lot”
	1.29 “Member”
	1.30 “Membership”
	1.31  “Mortgage”
	1.32 “Mortgagee”
	1.33 “Municipal Authority”
	1.34 “Occupant”
	1.35 “Owner”
	1.36 “Person”
	1.37 “Project” and/or “Property”
	1.38 “Purchaser”
	1.39 “Record,” “Recording,” “Recorded” and “Recordation”
	1.40 “SARC”
	1.41  “Special Assessment”
	1.42  “Total Votes of the Community Association

	Article 2   PROJECT OVERVIEW
	2.1 Entitlements
	2.2 Non-residential Development
	2.3 Property Subject to this Community Declaration
	2.4 Declarant’s Right to Modify the Development Plan
	2.5 Community Association
	2.6 Incidents of Ownership
	2.7 Community Plat
	2.8 Rental Community
	2.9 Club

	Article 3   DECLARANT'S RIGHTS AND DISCLAIMERS
	3.1 Reservation of Right to Construct Dwellings and Improvements
	3.2 Disclaimer of Representations
	3.3 Security
	3.4 Readjustment of Lot Line and Dwelling Development Boundaries
	3.4.1 No new Dwelling or Improvement results from the Lot boundary line adjustment and exchange of title;
	3.4.2 The appropriate Municipal Authority and adjoining property Owners consent to the Lot boundary line adjustment (such Owners’ consent to be granted as described above);
	3.4.3 The adjustment does not result in violation of applicable Municipal Authority zoning requirements; and
	3.4.4 The appropriate Municipal Authority Records a notice of approval in accordance with § 17-27-808(7)(c), Utah Code Ann.

	3.5 No Restriction on Location and Number of Lots and Improvements
	3.6 Declarant’s Exemption
	3.7 Transfer of Declarant’s Rights
	3.8 Transfer of Title to Community Areas

	Article 4   PERMITTED USES AND RESTRICTIONS
	4.1 Use Restrictions
	4.1.1 The Lots may be used only for the construction and occupancy of residential Dwellings and typical residential activities incidental thereto, such as fulltime residential homes, vacation second homes, the rental of Dwellings as overnight accommod...
	4.1.2 All Lots shall be used, improved and devoted exclusively to detached residential Dwellings.  Unless otherwise permitted by Declarant in writing, no structure whatsoever, other than one private Dwelling, together with a private garage for cars, s...
	4.1.3 No Dwelling shall be used for or developed as a timeshare/fractional program (“Timeshare/Fractional Program”).  For purposes of this Community Declaration, Timeshare/Fractional Program specifically means:
	4.1.3.1 Any and all use and occupancy arrangements falling within the definition of “timeshare interests” under the Utah Timeshare and Camp Resort Act (§§ 57-19-1, et seq., Utah Code Ann.), but a determination that any use and occupancy arrangements d...
	4.1.3.1.1 used for the operation of a timesharing, fractional ownership, interval ownership, private residence club or similar program whereby the right to exclusive use of the Dwelling rotates among participants in the program, regardless of whether ...
	4.1.3.1.2 used for the operation of a reservation or time-use system among co-Owners of a Dwelling, regardless of whether or not any co-Owner may later opt out of such system and regardless of whether the reservation or time-use system is recorded or ...
	(a) the ownership interest in such Dwelling is marketed for sale to the public subject to such system; or
	(b) the co-Owners are or were required as a condition of purchase of the ownership interest in such Dwelling to subject the interest to a pre-determined reservation or time-use system among co-Owners; or

	4.1.3.1.3 in the marketing, offering or selling of any club membership interest, limited liability company interest, limited partnership interest, program interest or other interest whereby the interest-holder acquires a right to participate in a rese...


	4.1.4 Notwithstanding the foregoing Section 4.1.3, Declarant or its assignee reserves the right to submit some or all of the Dwellings located within the Project to a Timeshare/Fractional Program, as Declarant or its assignee shall establish in its so...
	4.1.5 All Owners and Occupants hereby agree and acknowledge that a primary purpose of the Project is to provide overnight occupancy accommodations in support of resort recreational related activities.  All Owners and Occupants understand that there ma...
	4.1.6 An Owner may conduct business activities within the Dwelling so long as:

	4.1.7 Additional restrictions to the use of the land shall include but are not limited to:
	(a) Snowmobiles: The operation of snowmobiles within Aspen Meadows is strictly prohibited except when approved by the Declarant and or Board, for: (i) wintertime land and trail management and maintenance purposes, or (ii) organized operations in desi...
	(b) Trails: No public or private trail access allowed for all motorized vehicles. pedal bicycles, mountain bikes, motorcycles, all terrain vehicles (ATV’s), other off-road vehicles, and all means of transport whatsoever, (excepting snowmobiles which ...
	(c) Firearms: The discharge or shooting of firearms and all types of hunting on property included within the entire Aspen Meadows community is prohibited. The Developer and its official agents and/or other employees or agents of the Association shall...
	(d) Signage: Owners may not post, maintain, or permit on any Homesite lot, building, structure, rock, trees, post or in the natural ground, any signage such as “for sale” or “for rent” or “garage sale” signage or signs advertising names of contractor...
	(e) Fires: No open fires or burning, including, but not necessarily limited to, bonfires, camp fires, the burning of yard trimmings, construction waste, or other materials, will be permitted anywhere on Aspen Meadows lands without the prior written a...
	(f)  Trespassing: Trespassing is prohibited.
	The Declarant and/or the Board shall have the right to post signs on any Homesite lot, common areas, or any other adjoining lands, excepting public trails, prohibiting trespassing or hunting, to protect boundary lines or for any other purpose consist...

	4.2 Architectural Control
	4.3 Fee
	4.4 Municipal Authority Approval
	4.5 Required Approvals for Further Property Restrictions
	4.5.1 No Lot or Dwelling, or portion thereof, shall be further subdivided and no portion less than all of any such Lot or Dwelling, or any easement or other interest therein, shall be conveyed or transferred by any Owner without the prior written appr...
	4.5.2 No site plan, subdivision plat, condominium plat, condominium declaration or further covenants, conditions, restrictions or easements, and no application for rezoning, variances or use permits shall be Recorded, submitted to the Municipal Author...

	4.6 Owner’s Obligation to Maintain Lot, Dwelling or Improvement
	4.7 Responsibility for Community Area Damage
	4.8 Variances

	Article 5   NOT APPLICABLE TO THIS COMMUNITY USE
	Article 6   EASEMENTS
	6.1 Owners’ Easements of Enjoyment.
	6.1.1 Community Area Easements.  Subject to the rights and easements granted to Declarant in Section 6.4, each Owner and Occupant shall have a non-exclusive right and easement of enjoyment in, to and over the Community Area, which right and easement s...
	6.1.1.1 Except as otherwise provided in this Community Declaration, no dedication, transfer, mortgage or encumbrance of all or any portion of the Community Area shall be effective unless approved by Owners representing two-thirds (2/3) of the Total Vo...
	6.1.1.2 The Community Association shall have the right to regulate the use of the Community Area through the Community Rules and to prohibit access to such portions of the Community Area, such as landscaped right-of-ways, not intended for use by the O...
	6.1.1.3 Declarant and the Community Association shall each have the right to grant easements or licenses to other Persons for the construction of Improvements on the Community Area, and Declarant and the Community Association shall each have the right...

	6.1.2 Lessee Access Rights.  If a Dwelling or Improvement is leased or rented by its Owner, the Lessee of such Dwelling or Improvement shall have the right to use the Community Area during the term of the lease, and the Owner of such Dwelling shall ha...

	6.2 Utility Easement
	6.3 Easements for Ingress and Egress
	6.4 Declarant’s Use and Easements.
	6.4.1 Declarant shall have the right and an easement (which, in its discretion, it may delegate to and/or share with one or more Declarant Affiliates, upon and subject to such terms and conditions as Declarant may deem appropriate) to maintain sales o...
	6.4.2 So long as Declarant is marketing Lots, Dwellings or other portions of the Property, Declarant shall have the right to restrict the use of the parking spaces on the Community Area.  Such right shall include reserving such spaces for use by prosp...
	6.4.3 Declarant shall have the right and an easement on and over the Community Area to construct all Improvements Declarant may deem necessary and to use the Community Area and any Lots and other property owned by Declarant for construction or renovat...
	6.4.4 Declarant shall have the right and an easement upon, over and through the Community Area as may be reasonably necessary for the purpose of exercising the rights granted to or reserved by Declarant in this Community Declaration.

	6.5 Easement in Favor of Community Association
	6.5.1 For inspection during reasonable hours of the Lots in order to verify the performance by Owners or other Persons of all items of maintenance and repair for which they are responsible;
	6.5.2 For inspection, maintenance, repair and replacement of portions of the Community Area accessible only from such Lots or Dwellings;
	6.5.3 For correction of emergency conditions on one or more Lots, Dwellings or Improvements on portions of the Community Area accessible only from such Lots, Dwellings or Improvements;
	6.5.4 For the purpose of enabling the Community Association, the Board, the SARC or any other committees appointed by the Board to exercise and discharge during reasonable hours their respective rights, powers and duties under the Governing Documents;...
	6.5.5 For inspection during reasonable hours of the Lots, Dwellings and Improvements in order to verify that the Owners and Occupants, and their guests, tenants and invitees, are complying with the provisions of the Governing Documents.


	Article 7   THE COMMUNITY ASSOCIATION; ORGANIZATION; COMMUNITY ASSOCIATION MEMBERSHIP AND VOTING RIGHTS
	7.1 Formation of Association; Membership in the Community Association
	7.2 Votes in the Community Association.
	7.2.1 The Community Association shall have two (2) classes of Memberships which shall be entitled to the following voting rights:
	7.2.1.1 Class A. All Owners of Lots, with the exception of Declarant, shall be Class A Members and shall be entitled to one (1) vote for each respective Lot.  In the event more than one Owner owns any Lot then all such Persons shall be Class A Members...
	7.2.1.2 Class B.  Declarant shall be a Class B Member and shall be entitled to three (3) votes for each Lot owned by Declarant.  The Class B Membership shall cease and be converted to Class A Membership on the happening of one of the following events,...
	7.2.1.2.1 When the Total Votes of the Community Association outstanding in the Class A Membership equals the Total Votes of the Community Association outstanding in the Class B Membership; or
	7.2.1.2.2 Thirty (30) years from the date this Community Declaration is Recorded; or
	7.2.1.2.3 Such earlier date on which Declarant elects to terminate its Class B Membership by providing written notice to the Community Association.


	7.2.2 So long as Declarant has Class B Membership rights, all matters coming before the Community Association for vote shall be decided by the vote of the Declarant as the sole Class B Member.  Following termination of Declarant’s Class B Membership, ...

	7.3 Voting Procedures
	7.4 Governing Board and Officers
	7.5 Community Rules
	7.6 Personal Liability
	7.7 Express Rights
	7.7.1 To make and enforce the Community Rules and all other rules and regulations covering the operation and maintenance of the Project.
	7.7.2 To maintain, repair, replace, restore, operate, and manage the Community Areas and all property that may be acquired by the Community Association, to appoint a manager in regard to such activities, and to establish an adequate reserve fund for r...
	7.7.3 To determine and pay the Community Expenses.
	7.7.4 To assess and collect the proportionate share of Community Expenses from the Owners.
	7.7.5 To enter into contracts, deeds, leases and/or other written instruments and documents and authorize the execution and delivery thereof by the appropriate officers.
	7.7.6 To open bank accounts and make other decisions regarding the investment of Community Association funds on behalf of the Community Association and to designate signatories therefor.
	7.7.7 To purchase, hold, sell, convey, mortgage or lease any real property in the name of the Community Association or its designee; provided, portions of the Community Areas may only be conveyed or subjected to a security interest by the Community As...
	7.7.8 To bring, prosecute and settle litigation for itself, the Community Association and the Project, provided that it shall make no settlement which results in a liability against the Board, the Community Association or the Project in excess of $500...
	7.7.9 To own, purchase or lease, hold and sell or otherwise dispose of, on behalf of the Owners, items of personal property necessary to or convenient to the management of the business and affairs of the Community Association and the Board and to the ...
	7.7.10 To keep adequate books and records and implement the policies and procedures for the inspection of books and records of the Project by Owners in accordance with the terms of the Bylaws.
	7.7.11 To prepare, adopt, amend and disseminate budgets and other information from time to time in accordance with the terms of the Bylaws.
	7.7.12 To obtain insurance for the Community Association with respect to the Project, as well as worker’s compensation insurance.
	7.7.13 To repair or restore the Project following damage or destruction or a permanent taking by the power of or power in the nature of eminent domain or by an action or deed in lieu of condemnation not resulting in the removal of the Project from the...
	7.7.14 To pledge Assessments as security for certain contractual obligations and liabilities.
	7.7.15 The Board may delegate to the manager via a Management Agreement all of the foregoing powers, duties and responsibilities referred to in this Community Declaration except the final determination of estimated Community Expenses, annual budgets a...

	7.8 Implied Rights
	7.9 Bulk Service Agreements.
	7.9.1 The Board, acting on behalf of the Community Association, shall have the right, power and authority to enter into one or more Bulk Service Agreements with one or more Bulk Providers (each of which terms is defined below), for such term(s), at su...
	7.9.2 If all Lots and Dwellings within the Property are to be served by a particular Bulk Service Agreement, the Board shall have the option either to:
	7.9.3 Declarant, for each Lot and Dwelling which is not Exempt Property, hereby covenants and agrees, and each Owner other than Declarant, by becoming the Owner of a Lot or Dwelling, is deemed to covenant and agree, to pay all amounts levied or charge...
	7.9.4 No Owner of a Lot or Dwelling covered by a Bulk Service Agreement shall be entitled to avoid or withhold payment of amounts charged by the Board to such Owner or such Owner’s Lot or Dwelling under this Section, whether on the basis that such Own...
	7.9.5 “Bulk Provider” means a private, public or quasi-public utility or other company which provides, or proposes to provide, cable television, community satellite television, high speed Internet, security monitoring or other electronic entertainment...
	7.9.6 “Bulk Service Agreement” means an agreement between the Community Association and a Bulk Provider pursuant to which the Bulk Provider would provide cable television, community satellite television, high speed Internet, security monitoring or oth...
	7.9.7 During the Declarant Control Period, the Board shall not, without the approval of Members holding at least fifty-one percent (51%) of all Class A votes represented in person or by proxy at an annual or special meeting of the Members of the Commu...

	7.10 Transfer of Community Association Membership

	Article 8   DESIGN AND DEVELOPMENT GUIDELINES (SARC)
	8.1 Purpose
	8.2 Membership
	8.3 Organization and Operation of the SARC.
	8.3.1 Term.  The term of office of each member of the SARC shall be three (3) years, commencing January 1 of each year, and continuing until his or her successor is appointed, which terms shall be staggered as determined by the Board.  Should a SARC m...
	8.3.2 Chairperson.  So long as Declarant’s membership in the Community Association exists, Declarant shall appoint the chairperson of the SARC.  Thereafter, the Board shall appoint the SARC and the chairperson shall be elected annually from among the ...
	8.3.3 Operations.  The chairperson shall take charge of and conduct all meetings  and shall provide for reasonable notice to each member of the SARC prior to any meeting.  The notice shall set forth the time and place of the meeting, and notice may be...
	8.3.4 Voting.  The affirmative vote of a majority of the members of the SARC shall govern its actions and be the act of the SARC.  A quorum shall consist of a majority of the members.
	8.3.5 Expert Consultation.  The SARC may avail itself of technical and professional advice and consultants as it deems appropriate.

	8.4 Expenses
	8.5 Design and Development Guidelines and Rules
	8.6 Procedures
	8.7 Limitation of Liability

	Article 9   COVENANT FOR ASSESSMENTS AND CREATION OF LIEN
	9.1 Creation of Lien and Personal Obligation of Assessments
	9.2 Annual Assessments
	9.2.1 Community Expense.  Annual Assessments shall be based upon advance estimates of the Community Association’s cash requirements to provide for payment of all estimated expenses arising out of or connected with the maintenance and operation of the ...
	9.2.2 Annual Budget Expenses.  Annual Assessments shall be determined on the basis of a fiscal year beginning January 1 and ending December 31 next following, provided the first fiscal year shall begin on the date of this Community Declaration.  On or...
	9.2.3 Notice and Payment. Beginning with the 2023 fiscal year, the Board shall give notice of the Annual Assessment to each Owner at least thirty (30) days prior to the beginning of each fiscal year, but the failure to give prior notice shall not affe...

	9.3 Exempt Property Assessments
	9.4 Special Assessments
	9.5 Establishment of Annual Assessment Period
	9.6 Rate of Annual and Special Assessments
	9.6.1 The Annual Assessments shall be assessed at a uniform rate for each Lot in such amounts as specified by the Board.
	9.6.2 Commencing upon an Owner acquiring a Lot or Dwelling, each Owner of a Lot or Dwelling shall pay one hundred percent (100%) of the Annual Assessment attributable to his, her or its Membership, regardless of whether a Dwelling has been completed o...
	9.6.3 Declarant, during the Declarant Control Period, and the Board thereafter, shall have the right to adjust the rate of Assessment levied against each Lot in connection with those certain Community Expenses which constitute costs associated with us...

	9.7 Declarant’s Obligation to Fund Deficits
	9.8 Rules Regarding Billing and Collection Procedures
	9.9 Effect of Nonpayment of Assessments; Remedies of the Community Association.
	9.9.1 Any Assessment, or any installment of an Assessment, not paid within thirty (30) days after the Assessment, or the installment of the Assessment, first became due shall bear interest from the due date at the rate established from time to time by...
	9.9.2 If any installment of an Assessment assessed by the Board is not paid within thirty (30) days after the same is due, the entire unpaid balance of the Assessment shall immediately become due and payable, without demand or notice, unless the Board...
	9.9.3 The Community Association shall have an Assessment Lien on each Lot and Dwelling for all Assessments levied against the Lot or Dwelling and for all other fees and charges payable to the Community Association by the Owner of the Lot or Dwelling p...
	9.9.4 The Assessment Lien shall have priority over all liens or claims except for

	9.9.5 The Board shall not be obligated to release any Recorded notice of lien until all delinquent Assessments, interest, lien fees, reasonable attorneys’ fees, arbitration costs, court costs, collection costs and all other sums payable to the Communi...
	9.9.6 The Board shall have the right, at its option, to enforce collection of any delinquent Assessments together with interest, lien fees, reasonable attorneys fees and any other sums due to the Community Association in any manner allowed by law, inc...
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