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PROVIDENCE CITY APPEAL AUTHORITY 1 
August 30, 2011  6:00 p.m. 2 
Providence City Office Building 3 
15 South Main, Providence, UT  84332 4 

 5 
Call to Order:  Mike Lewis       6 
Attendance:  Michael Lewis, Mary Hubbard, Paul Masuyama, Craig Call, Craig Carlston, Skarlet Bankhead, 7 
Don Calderwood, Dale Astle, Laura Fisher, Bob Bissland, Lyle Fuller, Sharell Eames, Val Simmons, Joe 8 
Chambers, Kent Frandsen, Kathleen Sneddon, Roy Sneddon, Sandra Checketts, Chris Checketts, Chris Daines, 9 
Tiffany Frandsen, Sandy Miller, Karen Mock, Bill Bagley 10 
Excused:  Joe Chambers – Representing appellants                  11 
 12 
APPROVAL OF THE MINUTES: 13 
The Providence Appeal Authority will approve the minutes from July 20, 2011. 14 
Motion to approve the minutes: M Lewis, M Hubbard second 15 
Vote:     Yea: M Lewis, P Masuyama, M Hubbard 16 

Nay:  None 17 
              Abstain: None 18 
              Excused:  Joe Chambers, Representing appellants. 19 
     20 
ACTION ITEM: 21 
Item No. 1.  The Appeal Authority will consider an appeal by Laura Fisher, Bob Bissland, M. Kent Frandsen, Pat 22 
Frandsen, Valerie Bowles and David Bowles of the June 14, 2011 Land Use Authority decision granting a conditional 23 
use for Custom Counter Tops, a light manufacturing business, located at 920 East Canyon Road.          24 
 25 
ACTION ITEM: 26 
Item No. 2.  The Appeal Authority will consider an appeal by M. Kent and Pat Frandsen, as filed by their attorney Joe 27 
Chambers, of the June 14, 2011 Land Use Authority decision granting a conditional use for Custom Counter Tops a 28 
light manufacturing business located at 920 East Canyon Road.          29 
 30 
P Masuyama, Mr. Call, my understanding is that there is some kind of moratorium on property issues going on.  Is that 31 
correct?  C Call, not sure I understand the question.  P Masuyama, something about not being able to combine two 32 
properties together.  Is there some kind of a moratorium?  C Call, on local ordinances?  C Call asking S Bankhead, is 33 
there something going on with local ordinances?  S Bankhead, there is a pending ordinance that the LUA is working on.   34 
P Masuyama, how will that affect this meeting?  C Call, it shouldn’t effect this meeting at all. You have to make your 35 
decision on the issue of the appeal that was there before the LUA had their meeting on changing the ordinance.  You 36 
have to go on by what the law was when this was filed.   37 
 38 
Paul, I have had a chance to look at all this material that was handed out since the last meeting and it has simplified a lot 39 
for me.  Our basic responsibility is to decide whether the LUA was legal  and lawful in their determination in making 40 
the conditional use permit to the Checketts, was it legal and lawfully done.  The other issue that was brought up was the 41 
issue of due process.  Do we have anyone for the appellants want to go over why they feel they did not get their due 42 
process?  I went through the recording of the LUA meetings and I did not hear in there that anyone was denied the right 43 
to speak.  I heard Skarlet Bankhead several times ask, is there anything else?  Nothing was raised and brought up. I am a 44 
stickler about constitutional right and I heard nothing that raised a red flag that this was not done.  I heard Skarlet say 45 
that this was a Public Meeting and not a Public Hearing.  They are not required to take in account what was said.  Their 46 
objective is to look at the application, see if it meets code and if it doesn’t are there ways to mitigate the negatives.  J 47 
Chambers, I would like to ask that Mrs. Bankhead be sworn in so I can examine her as to the intent of that statement.  P 48 
Masuyama, would anyone object to that?  C Daines, as long as what we are talking about is what occurred before the 49 
LUA committee and that we are not going to go a field from that.  I don’t have any objection.  P Masuyama, I agree, we 50 
will keep it in the scope of what their duties are.  P Masuyama, if we start going outside of that, would you please guide 51 
us back in?  J Chambers, you can shut me down.  C Daines, if it comes to something I need to object on I will.  C Call, 52 
if you would like for me to administer an oath I can.  C Call administers an oath to S Bankhead.  She is sworn in. 53 
 54 
J Chambers, state your name and occupation.  Skarlet Bankhead, City Administer and Recorder.  J Chambers, and in 55 
that capacity you also serve as the LUA Chairman for Providence City?  S Bankhead, that’s correct.  J Chambers, you 56 
were the Chairman for the LUA meeting that was conducted in connection for the conditional use permit for the 57 
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Checketts?  S Bankhead, that’s correct.  J Chambers, there were two meetings that were held, do you recall the meeting 1 
that Mr. Frandsen and I were in attendance?  S Bankhead, yes I do.  J Chambers, that was the first meeting, what date 2 
was that?  S Bankhead, May 24

th
 I believe.  J Chambers, at that meeting you announced which is on the record that it 3 

was a Public Meeting not a Public Hearing.  Correct?  S Bankhead, correct.  J Chambers, and your intent in stating that 4 
was to make sure that there were no comments that were going to be made from the public at large, just those comments 5 
from the people that the LUA members wanted to talk to, right?  S Bankhead, my intent in making that statement was, 6 
ok, my understanding is that in a Public Hearing someone doesn’t have to be a citizen of the community to speak.  7 
Anyone that wants to speak, even if they don’t have any type of standing on the issue can speak in a Public Hearing.  8 
That is what we wanted to avoid was that people that were not directly effected could not speak to the issue.  We only 9 
wanted to deal with the complaint that we had received to resolve and of the conditions that could mitigate the 10 
complaint.  J Chambers, did you offer the opportunity for the effected land owners to present their opinion at that 11 
meeting?  S Bankhead, I only asked Laura Fisher on her opinion on one issue.  J Chambers, on one issue.  S Bankhead, 12 
yes.  J Chambers, but not for her presentation.  S Bankhead, no I didn’t ask for a presentation.  I did not ask for a 13 
presentation from anyone, no.  J Chambers, if I recall correctly, who is your Public Works Director?  S Bankhead, 14 
Randy Eck.  J Chambers, Mr. Eck asked questions of certain witnesses that were present.  S Bankhead, he did ask 15 
questions, yes.  J Chambers, and when Mrs. Fisher attempted to answer a question that was beyond what Mr. Eck was 16 
asking, do you recall Mr. Eck asking her to be quiet that not respond to it?  S Bankhead, I don’t remember if it was Mr. 17 
Eck.  I know that when I asked her a question I felt like her response was going toward an issue that needed to be dealt 18 
with separately so I asked that she please not discuss that issue and that she stick with the conditions that we were 19 
considering for the conditional use.  J Chambers, so you cut her off and didn’t allow her to address the issues she has as 20 
an effected land owner?  S Bankhead, I thought she was going to go down the road of the business license.  J Chambers, 21 
but basically she was not allowed to present her position on that issue to the LUA Committee.  S Bankhead, we did not 22 
have the business license on the agenda.  We only had the conditional use permit on the agenda.  J Chambers, when you 23 
made the statement that it was a Public Hearing, S Bankhead, meeting, J Chambers, Public Meeting, thank you.  Did 24 
you indicate that you would allow the effected land owners the opportunity to speak.  S Bankhead, I don’t recall.  I can’t 25 
recreate that.  J Chambers, just let me ask to you be honest here.  There is nothing wrong here that we can’t correct by 26 
going back and doing it right if we need to.  Was it your intent to allow anybody other than persons that the LUA 27 
committee asked to speak at that meeting.  Your true intent.  S Bankhead, our true intent was to be able to ask questions 28 
and get answers.  J Chambers, and the meeting was never set up to allow the effected land owners to present their 29 
position on other issues?  S Bankhead, not issues other that the conditional use, no.  J Chambers, did the city send out 30 
notices to the adjacent land owner of the public meeting or did they send a general notice out and let the citizens find 31 
out about the meeting in general.  S Bankhead, we posted the notice on the state website and in the regular posting 32 
places that we post notices and on our website.  J Chambers,  did Mr. and Mrs. Frandsen get a copy of the notice?  S 33 
Bankhead, we do not mail specific notices to anyone.  J Chambers, so none of the adjacent land owners got that?  S 34 
Bankhead, no, nor did the, I don’t recall if the Checketts got one or not, but no, we did not send one out to the adjacent 35 
land owners, no.  J Chambers, thank you.  P Masuyama, I have a question for you Mr. Chambers, last meeting I asked 36 
you specifically if you had asked to speak and you specifically said no.  My question is, why not?  J Chambers, because 37 
when she announced that is was, can I give you my frank answer?  P Masuyama, please.  J Chambers, I’ve been to these 38 
Providence City meetings.  I was appointed as the board chairman and one of the conditions I told Randy that I would 39 
take it if I could have an honest dialog with them.  I have been to these meetings and I have seen the way that the Mayor 40 
treated the citizens and the citizens treated the council and it was offensive to me.  I told Randy that I thought he needed 41 
to treat the citizenry better and that the citizenry needed to treat the council with more respect.  So anytime that 42 
someone like Skarlet that is in charge of a meeting and announces that it is a public meeting and not a public hearing, it 43 
is code to me that we are not allowed to talk.  That they are not here to take comment.  That the people up there in those 44 
seats will ask the questions but we are not to just interrupt and try to become part of the meeting.  P Masuyama, should 45 
you not have raised an objection so that it was on record?  J Chambers, yes, I probably should have, but out of respect 46 
for these people, because even though I may disagree with them, I think I owe you and them all the respect of abiding 47 
by their rules.  I have the right to an appeal which I did exercise.  And my point is, which gets a little bit argumentive, is 48 
that the due process on two levels, my client that is an effected land owner immediately next door was entitled to a 49 
notice of the meeting.  He became aware of it and showed up, but the city was obligated to send that out to the effected 50 
land owners.  10-9a-4-706 requires that.  But more so, when it was announced that it was a public meeting, it was very 51 
clear to me that they were not going to allow us to talk.  The way that they had cut off Ms. Fisher when she tried to go 52 
out and beyond a question that Mr. Eck had asked her and not allowed her to participate in the meeting.  I think I owe it 53 
to you as an attorney not to interrupt.  So when you say I should have been more interrupting no I don’t think so.  If that 54 
is they way they want to conduct the meeting then I will respect that and appeal it to you.  I felt we should have been 55 
able to state our side as an effected land owner.  Her statement chilled even me as an attorney from wanting to 56 
participate.  I took it as a signal saying, we will ask the questions and that was the way it was conducted and in fairness 57 
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to my client, I think Ms. Bankhead has truthfully testified that that was the way the meeting was conducted.  Only those 1 
people that the LUA Committee wanted to inquire specific information from were allowed to participate at that meeting.  2 
That’s not due process.  C Call, while Skarlet is here and still under oath, you might want to extend the opportunity for 3 
the other attorney’s to ask questions before she steps down.  Mr. Fuller, I have nothing at this time.  C Carlston, I just 4 
have a couple of questions about the May 24

th
 meeting.  You said that it was a public meeting not a public hearing, is 5 

there anything in city ordinance that requires the LUA meeting to be a public hearing.  S Bankhead, not to my 6 
knowledge, it does not.  C Carlston, is there anything in State Code that requires it to be a public hearing?  S Bankhead, 7 
not to my knowledge.  C Carlston, was Custom Counter Tops business license application on that May 24

th
 agenda?  S 8 

Bankhead, no it was not.   C Carlston, what was the item on the agenda that was discussed?  S Bankhead, the 9 
conditional use.  That the LUA would consider a conditional use application for Custom Counter Tops, but I don’t 10 
remember the exact wording of the agenda.  C Carlston, I believe a member of the LUA and it might have been you, 11 
when a question was asked to Ms. Fisher about noise?  S Bankhead, yes, I did.  C Carlston, did she answer that question 12 
about noise?  S Bankhead, yes.  C Carlston, and it has been alleged that you interrupted Ms. Fisher, do you remember 13 
why?  S Bankhead, because, I may have misunderstood her, but as she started to answer I thought she was going to go 14 
down the road of the business license application.  C Carlston, did she mention that to you?  S Bankhead, she talked 15 
about them operating business and about their license.  I think she said something to the effect, since they didn’t have a 16 
business license they wouldn’t be operating a business or something to that effect and I did not want to have anything 17 
that wasn’t on the agenda discussed so that someone couldn’t come back and say I didn’t know you were talking about 18 
the business license, you shouldn’t have talked about the business license it wasn’t on the agenda.  That’s why.  C 19 
Carlston, so in your mind, it was outside the scope of the agenda and what in the notice for that meeting.  S Bankhead, 20 
yes.  Just because someone is going through the conditional use process doesn’t guarantee they will get their business 21 
license.  C Carlston, is there anything in City ordinance that defines who effected neighbors are for purposes of giving 22 
them notice?  S Bankhead, we do not have a definition about who are effected neighbors.  I think we just default to 23 
effected entities in annexation.  C Carlston, nothing relative to conditional use applications.  S Bankhead, not to my 24 
knowledge.  C Carlston, is there anything in state code that requires you to notify effected neighbors for purposes of 25 
conditional use permit applications?  S Bankhead, not that I remember reading at this point.  C Carlston, did anyone in 26 
the meeting object to the public meeting being a public meeting rather than a public hearing?  S Bankhead, I don’t recall 27 
anyone saying it should be a public hearing.  P Masuyama, I have two questions.  You said that the people directly 28 
connected were allowed to speak.  Would you define ‘directly connected’ please.  S Bankhead, we had received a 29 
complaint sometime ago.  I wanted to make sure that the steps that had already been taken had resolved because if it 30 
hadn’t then we would need to make additional conditions that would mitigate any left on the complaint.  S Bankhead, I 31 
was looking at the people that had filed a complaint.  If I erred, it was because Mr. Frandsen also signed that complaint, 32 
Ms. Fisher signed that complaint, the other two parties that were on the complaint signed it and were not in attendance 33 
to the meeting.  I asked Ms. Fisher about the noise because that is what we were talking about at that time and I did not 34 
ask Mr. Frandsen.  I guess I should have asked Mr. Frandsen his opinion too.  P Masuyama, were there any issues that 35 
you believe that needed more information on?  S Bankhead, no.  P Masuyama, how long have you been on the LUA 36 
board?  S Bankhead, I think the LUA Board was created in 2007.  P Masuyama, and how many home based business 37 
licenses have you issued, just roughly.  S Bankhead, the LUA does not see business licensing.  They look at conditional 38 
use.  I am reluctant to give a number.  We have not had a lot, maybe a dozen, but I don’t dare say for sure.  P 39 
Masuyama, out of those that you had discussions on was there any of those held in public hearings or were they all 40 
public meetings?  S Bankhead, no, they were all public meetings.  P Masuyama, do you recall of any of those were any 41 
of the appellants allowed to speak?  S Bankhead, in honesty, in the other conditional use applications that we have had 42 
there have not been anyone in attendance but the applicant or their spouse or a supportive neighbor.  J Chambers, I have 43 
one additional questions if I could, I am going to get right to the point, after you announced that it was a public hearing, 44 
S Bankhead, public meeting, J Chambers, meeting, if I would have attempted to try to put a presentation on would you 45 
have stopped that?  C Carlston, I believe that calls her to speculate, but she can answer.  S Bankhead, in as much as Mr. 46 
Frandsen was on the complaint that we wanted to make sure we addressed  those issues as part of the mitigation 47 
process, yes I would have respected your answer, as long as it dealt specifically with the conditional use and didn’t go 48 
into the business license.  J Chambers, Mr. Frandsen and I were present the entire meeting and at no time did it ever 49 
come up in the meeting or after the LUA had finished was it ever turned over to allow that.  To allow effected neighbors 50 
to talk.  S Bankhead, no I did not open it up for that.  P Masuyama, Mr. Daines, do you have anything to address?  C 51 
Daines, no I don’t have anything to address.  B Bissland, I would just like to reiterate like I tried to do last time, based 52 
on what we are taking about, is Ms. Bankhead asked Laura and maybe me, but it was directed to Laura if she had heard 53 
any noise.  Laura asked for clarification on that, how could there be noise if there is no business license.  She was not 54 
going into any requirements for business license and it’s a fair honest answer.  If a factory is in business there could be 55 
noise.  If there is no business license there shouldn’t be any business running or any noise we could hear.  It was a 56 
clarification.  That is all she said.  When I mentioned that to the Appeal Authority last time Mr. Lewis said it was 57 
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irrelevant what I was saying and Stan Checketts, whom I bear no malice to, but I found it interesting even though it was 1 
not a public hearing that Mr. Checketts who is not an effected property owner as others are was not only not called on 2 
but was allowed to speak on something that had nothing to do with what Ms. Bankhead was addressing.  And that was 3 
what I was trying to say last time.  He could be heard but when Laura tried to get clarification she was stopped and that 4 
was on the tape and it was fairly clear.  P Masuyama, I would like to get to that, but are there any more questions for 5 
Ms. Bankhead?  L Fuller, attorney for Robert Bissland and Laura Fisher.  I was not at the meeting as you know, but just 6 
to clarify for the Appeal Authority here, going into the first LUA meeting were you aware that Mr. Bissland and Mrs. 7 
Fisher had previously submitted a written complaint to the city dealing with the counter top business.  S Bankhead, yes.  8 
L Fuller, as I listen to part of the tape I believe that complaint was made reference to, but not explained in detail, is that 9 
accurate?  S Bankhead, yes.    L Fuller, given that, you knew they were neighbors, not next door, but down the street.  10 
With that, they were not asked nor given the opportunity to make a presentation about their issues, is that accurate?  S 11 
Bankhead, only when I asked about the noise.  L Fuller, outside of that the meeting was never turned over to them nor 12 
given any amount of time to give a presentation or anything like that?  S Bankhead, correct.  C Daines, may I ask a few 13 
questions?  We’re talking about the meeting that began on May 24

th
 of this year.  Is that correct?  S Bankhead, yes.  C 14 

Daines, when did that meeting end?  It’s a trick question, I will warn you in advance.  When did that meeting end?  S 15 
Bankhead, it was continued to June 14

th
 I believe.  C Daines, that was the same meeting wasn’t it?  Two different 16 

meetings of the same session with the city regarding the continuance?  S Bankhead, yes.  C Daines, I listened to the tape 17 
and I heard the conclusion and the date for the next session was clearly stated at the conclusion of the session on May 18 
24

th
.  Was that right?  S Bankhead, yes.  C Daines, and it was “this meeting was continued until”.  S Bankhead, I believe 19 

we said continued, but I would have to listen to the tape to hear was the motion was.  C Daines, so really in a since, that 20 
meeting went that whole duration.  We weren’t in session, but that meeting started May 24

th
 and ended in June.  S 21 

Bankhead, yes, but we were not in session the entire time.  C Daines, but weren’t there some things that happened in 22 
between the two sessions, for instance a letter from Mr. Chambers.  Didn’t Mr. Chambers send a letter to the LUA after 23 
the May 24

th
 meeting and before the June session.  S Bankhead, since I don’t have my notes, but I believe I received the 24 

letter from Mr. Chambers about four days, I really don’t remember the date, but I do believe I received a letter from Mr. 25 
Chambers in between the two meetings.  C Daines, the two sessions?  S Bankhead, yes, the two sessions.  M Hubbard 26 
asking if that was the letter, showing C Daines a letter.  C Daines, that is not it.  Did the letter not make it into the 27 
record?  J Chambers, to answer that, no, that is my point.  C Daines, really, I was assuming all along that his letter made 28 
it into the record.  J Chambers, nope, we were not allowed to talk and it didn’t make it into the record.  C Daines, you 29 
recall receiving a letter.  S Bankhead, yes.  C Daines, you recall it was about the May 24

th
 meeting?  S Bankhead, yes.  30 

C Daines, oh my goodness.  I thought we had a complete record.  M Hubbard, is this it a letter dated May 26th?  It was 31 
you.  C Daines, that is from the city.  M Hubbard, but it is talking about a letter received by Mr. Chambers.  C Daines, 32 
Craig, do you have a copy?  C Carlston, yes, I have a letter dated May 26

th
 from Mr. Chambers.  C Daines, I am a little 33 

surprised that it didn’t make it into the record.  J Chambers, that is my point, they didn’t consider it as part of the record.  34 
C Daines, do you mind if I take a look at that?  C Carlston, it is full of my notes.  C Daines, reads part of the letter.  J 35 
Chambers, if it is not part of the record how could it be considered by the LUA?  M Hubbard, you said the meeting was 36 
continued, so shouldn’t this be part of the record?  C Daines, I’m thinking so.  It’s good to get our record straight.  C 37 
Carlston, the LUA considered this letter.  C Daines, let me ask Mrs. Bankhead that question.  J Chambers, I object to 38 
that Mr. Carlston, you are not under oath.  C Daines, take a look at this letter dated May 26

th
 two days after the first 39 

session sent by Mr. Chambers.  Did you as a LUA read that letter?  S Bankhead, yes.  C Daines, do you know if the 40 
other two members of the LUA read the letter?  S Bankhead, I don’t know if they read it or not.  C Daines, do you know 41 
during the session that was held in June if that letter was in circulation among the other members of the LUA?  S 42 
Bankhead, I know that this letter is why we made condition number one.  About making sure if the lots were joined they 43 
went through the proper process.  I really cannot speak for Max and Randy as to how much knowledge they had as to 44 
the content of the letter.  C Daines, but they participated in the decision to set the condition number one, one of the 45 
conditions, right?  S Bankhead, yes.  C Daines, and you are saying that this letter was prominent in your mind when 46 
making that condition.  S Bankhead, yes.  C Daines, you don’t know if this letter was in the others minds when making 47 
that part of the conditions?  S Bankhead, I don’t know what they had in mind, even if they would have seen the letter, I 48 
don’t know if they recalled it or not.  S Bankhead, but I know that my intent was that if the lots were to be joined that 49 
they were joined according to law and that is what the letter was talking about.  C Daines, I don’t know what to do with 50 
this.  P Masuyama, let me ask this, I don’t know what is in the letter, but if the first issue about the lands being joined 51 
together, what ever is in that letter, were those issues addressed in the continued meeting?  S Bankhead, the issues as to 52 
what one and five were was addressed at the continued meeting.  None of the people that signed the original complaint 53 
were in attendance at the continued meeting so we were not able to ask questions of them.  Mr. Chambers felt it would 54 
be more appropriate to have a public hearing but we held it as a public meeting but were not able to ask questions since 55 
none of them were in attendance.  P Masuyama, maybe you are missing my point.  This issues in the letter, were they 56 
addressed in the conditions set by the LUA?  S Bankhead, the issues, making sure the lots was adjoined legally.  P 57 
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Masuyama, no.  My question is, all the issues that were in that letter, were they addressed when you were forming the 1 
conditions?  C Daines, I am really sorry to interrupt, I think the fundamental questions is whether this letter should be in 2 
the record for you as an Appeal Authority going forward or not.  It is really tough for you, not seeing the letter to be 3 
asking questions as to whether something has been met or not.  P Masuyama, I understand that.  I am just trying to 4 
expedite it and not go through this whole thing if she can answer the question whether they were addressed in the 5 
meeting or not.  C Daines, but you have to take her word on it rather than looking at the letter and finding out yourself.  6 
P Masuyama, well she is under oath.  C Daines, well yes, but she might feel differently that Mr. Chambers or someone 7 
else.  Let me ask one question, in the letter, doesn’t Mr. Chambers raise the issue that he considers it more appropriate 8 
to have a public hearing that a public meeting?  S Bankhead, isn’t that one of the big points that he was trying to make.  9 
S Bankhead, yes.  C Daines, and did you consider that when you re-adjourned on June 14

th 
his request to have it held as 10 

a public hearing instead of a public meeting?  I discussed that with out city attorney prior to June 14
th

.  C Daines, but 11 
did you discuss it with the LUA members?  S Bankhead, I don’t recall.  I don’t think we did.  I don’t believe we talked 12 
about if we should be holding a public hearing or a public meeting.  C Daines, can I just state where I come down on 13 
this?  I think, Mr. Chambers at least, and the other applicants, had an opportunity to make their pitch to the LUA before 14 
the LUA made their decision on June 14

th
.  They didn’t show up to the second meeting. Mr. Chambers did send in a 15 

letter making his pitch and making his points and in that since, due process was afforded.  C Daines, that is my 16 
argument on it.  I am sorry to insert my arguments after testimony, but that is all I have on that issue.  J Chambers, I 17 
have one question.  Do you know why that is not part of the LUA decision and not in the record?  S Bankhead, no I 18 
don’t because I did take your letter into consideration.  I do not know why it is not part of the record.  J Chambers, you 19 
do talk to the city attorney about the process after the letter?  S Bankhead, yes.  J Chambers, and was it his opinion that 20 
it was not appropriate for a public hearing?  C Daines, I object to that question. It asks for privileged information.  21 
Attorney client privilege.  J Chambers, she has already talked about it and it is on the record.  C Daines, that is my 22 
objection anyway.  C Carlston, I also make the same objection.  J Chambers, I would like to know the answer.  She has 23 
already said that she can’t remember talking to any of the other LUA members, but has to the attorney.  C Daines, I 24 
object to any further questions that go into attorney client privilege.  S Bankhead, can I make a statement if it doesn’t go 25 
into the attorney client privilege?  C Carlston, yes.  J Chambers, I am more afraid of not knowing what she is going to 26 
say so I can’t object to it.  C Daines, can I make a motion?  I move that the letter from Mr. Chambers be put into the 27 
record.  That’s my motion.  J Chambers, you don’t have a motion.  This is a quasi-judicial party.  S Bankhead, I don’t 28 
know what I can say and what I can’t, but we have no problems making copies of this.  M Lewis, I am having problems 29 
making sense of this unless Mr. Chambers wrote two letters on May 26

th
 because I have a copy of this.  M Hubbard and 30 

P Masuyama, I don’t have a copy.  C Daines, so it’s already in the record?  M Lewis, its page 1, page 2 and page 3.  C 31 
Daines, ok, so that is part of the record then.  P Masuyama, in you wanting to ask Skarlet questions about things she 32 
talked about with the city attorney, in legal terms, I will sustain the objection.  M Lewis, does anyone else have any 33 
questions then for Skarlet?  None stated.  L Fisher, on the subject about the meeting, I too listened to the recording, 34 
although it was obvious I was there.  It is not possible to comment on whether there was noise if a person thinks there 35 
was no activity.  I was not being sarcastic.  I was not being smart.  I literally was trying to answer a question which I 36 
had not anticipated at all and I was literally told by Mrs. Bankhead to stop talking.  That is on the recording.  37 
Throughout the rest of that meeting and particularly at that time what I remember, and I can’t prove it, but it is people 38 
such as I put their hands up as if asking to be called on.  This is normal in a City Council, or Planning meeting.  I 39 
remember quite a few hands went up and none of those being called upon.  That can’t get on the tape and really can’t 40 
help us now, but having gone through the trouble of listening to the recording, I really object to the notion that people 41 
were not prevented from talking or the idea that they were allowed to talk because we were not.  Further more, just by 42 
way of explanation, to some of what is being said, we did understand that there was a big question whether the lot 43 
merger had to be addressed by Planning and Zoning and the Development Review Committee.  Just as Mr. Chambers 44 
has pointed out, we thought the Planning Commission would be reviewing this.  We were not focused on whether the 45 
meeting was continued, even though that was what was said and the end of the meeting because we were already 46 
focused on the necessity of Planning and Zoning hearing the lot merger proposal issue.  And further more, those of us 47 
who had been at that May 24

th
 meeting, that if we went to the continuance we would not be allowed to speak because 48 

we had already been told very clearly and shown that we would not be allowed to participate.  L Fuller, I would like to 49 
put on record that even though Mrs. Fisher was not sworn in, please take what she has said to be under oath and if you 50 
would like to swear her in, she could repeat it.  C Call, we could just have this on the record or we could she could be 51 
sworn in under oath or the attorneys could just stipulate that this would be treated as if she were under oath.  M Lewis, 52 
lets just consider that she was under oath and her statement goes into the record of tonight’s meeting.  C Call, just ask if 53 
there is any objection by any attorneys.  M Lewis, is there any objection by any attorneys?  C Daines, no, but I would 54 
like to ask a question of Ms. Fisher.  M Lewis, can I ask a question here?  I got lost here a long time ago.  We are 55 
talking about conditional use permit and that was what the meeting was all about.  Then we bring in the business 56 
license.  Now was that meeting that was held on the 26

th
 of May just had to do with the conditional use permit.  It had 57 
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nothing to do with the business license, right?  S Bankhead, correct.  M Lewis, when was the business license going to 1 
be discussed?  The conditional use permit had to be approved before the business license could be discussed, right?  The 2 
conditional use permit has been approved, right?  S Bankhead, the conditions have been established.  M Lewis, so the 3 
next thing is for the Checketts to come forth with the conditional use permit points to be taken care of and then ask for a 4 
business permit?  S Bankhead, yes, that would be the next thing.  M Lewis, ok, now I am getting it.  All we are 5 
concerned about is that the conditions have been met to reach this point, whether the city went about this legally and 6 
bring us to this point in the manner of which it has been done.  P Masuyama, Ms. Fisher, I have a question for you.  L 7 
Fisher, do you mind calling me Dr. Fisher?  P Masuyama, no problem, Dr. Fisher.  I didn’t know.  You were asked 8 
about the noise level and I listened to the recording and someone tried to clarify what you were asked, the time frame of 9 
the noise.  The noise was part of the conditions, correct?  The noise had to be at a certain level, couldn’t bug the 10 
neighbors, etc.  So that noise issue was addressed.  Are there other issues that you have or that the other appellants have 11 
that were not addressed in any of the conditions?  L Fisher, most definitely.  P Masuyama, could you name one?  L 12 
Fisher, in our complaint, we listed many nuances’ such as noise.  Noise was one of many.  We also listed and have been 13 
concerned with putting a light manufacturing factory in a residentially zoned zone what effect it would have on our 14 
property value if any of us would by chance go to market and try to sell our houses.  We continue to be concerned about 15 
that.  M Lewis, I don’t think that makes any difference.  P Masuyama, yes, those things don’t make any difference.  We 16 
are not here to deal with whether it was right or wrong or if it was morally wrong.  We are here to deal with the fact, did 17 
the LUA make their decision legally and without prejudice.  Was it legally done?  Did they break any laws in the 18 
decision that they came to.  That is the question that we need to answer.  L Fisher, but you just asked me what other 19 
complaints we had.  P Masuyama, but the noise was addressed.  Property values have nothing to do with anything.  L 20 
Fisher, it wasn’t addressed, because it was asked if the noise was all taken care of, is there still noise, are you bothered 21 
by noise.  I would not be bothered by noise unless the factory was in full operation.  I had reason to believe that it was 22 
not.  P Masuyama, that condition has been addressed.  It is the number one item on conditions so it has been addressed.  23 
L Fisher, Ms. Bankhead in the LUA meeting and even the City Engineer, Pierce, it is correct that they discussed it.  It is 24 
not correct in my understanding that it has been addressed because I don’t know if it has been addressed.  I don’t know 25 
if it is going to be loud down there or not.  P Masuyama, well it has been addressed because it is one of the conditions.  26 
There are a number of conditions that have to be met in order for the conditional use permit to be issued.  L Fisher, I 27 
guess I don’t know what you mean by addressed.  M Lewis, in the conditional use permit application, the first line says; 28 
A. Noise.  So it is being addressed, is it not?  L Fisher, yes it was definitely mentioned, it was definitely discussed and 29 
people on the committee had been quite satisfied that it had been eliminated as a nuisance.  M Hubbard, I don’t think 30 
they thought it was eliminated, it was mitigated.  You are not going to necessary get rid of all the sound or every little 31 
thing, but the city only has to require the Checketts to mitigate it only to a certain level.  If after that point there is still 32 
noise, or the hours of operation for example extend beyond what they have been given or the dust gets bad or any one of 33 
these conditions, then their conditional use permit can be pulled is my understanding.  The LUA has to make an effort, 34 
and it won’t be perfect, to simply mitigate the complaints in each of the conditions that have been listed.  It doesn’t 35 
mean that everything is going to go away.  It just has to reach a level.  I don’t understand how that level is reached.  I 36 
assume that people that have more experience than I have to come to some judgment call as to what is considered 37 
adequate to mitigation.  Mr. Frandsen, I don’t think we did address the noise level.  My friend Val Simmons came up 38 
with a decibel meter.  With my business, I know a little about decibels and we can take a world renowned choir and 39 
make it sound like a rock group called Snoop Dog.  M Hubbard, they did put restrictions on it like keeping the doors 40 
closed, moving a piece of equipment from outside to inside.  Mr. Frandsen, somehow we are getting the impression that 41 
the noise from the saws and motors are no different and no more harmful or annoying as the creek.  I have a hard time 42 
processing that argument.  C Carlston, you are right when you mentioned that the detrimental impact does not have to 43 
be fully eliminated and state code says they have to be substantially mitigated.  So it’s not like you can stand out on the 44 
road and hear no noise period.  Even with that said, I know at least two of the three LUA members went up to the 45 
business and stood on the street and had the Checketts operated their equipment with the doors shut and they didn’t hear 46 
it.  It was nothing more and a vacuum or something like that for the record.  And because of that condition number 47 
seven was proposed.  C Carlston, reading the conditions for item number seven.  L Fuller, Mr. Chairman, I would like 48 
to make a comment if Mr. Carlston is done.  C Carlston, the LUA didn’t go into this blindly.  They went and checked it 49 
out and in order to mitigate the problems that they saw they imposed condition number seven.  We think it is 50 
substantially mitigated.  L Fuller, I think this is in response to the question you asked Dr. Fisher earlier, the noise was 51 
just one of the many issues that was in the written complaint that she and others previously submitted to the city before 52 
the LUA ever met, before the conditional use permit was ever applied for as I understand it.  We have had a lot of 53 
discussion about noise, but it’s our intension, the other issues that are in the complaint that should have been before the 54 
LUA, as I understand it were not.  I hate to keep beating a dead horse on the due process issue, but it is hard for us to 55 
understand how the LUA can arrive to the decision they did without hearing the complaints  that were on record with 56 
the city at the time.  We have heard one about noise, but there were 14 or so others that were not heard testimony on.  If 57 
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we try to then bring that testimony into this meeting then we would be shut down because it is not on record.  That is the 1 
fairness point.  C Daines, I have some questions to ask Dr. Fisher that are all about what’s on the record relating 2 
exclusively to the due process.  I was wondering if you would allow me to ask her those questions.  P Masuyama, yes.  3 
C Call, would you like her sworn in?  C Daines, I don’t feel the need to have Dr. Fisher sworn in.  I am sure she will be 4 
truthful about it.  You were at the meeting on May 24

th
.  L Fisher, yes.  C Daines, did you stay to the conclusion of the 5 

meeting?  L Fisher, yes.  C Daines, did you hear the announcement about the following session that it would be 6 
continued to June 14

th
?  L Fisher, yes.  C Daines, you did not attend on June 14

th
.  L Fisher, correct.  C Daines, is there a 7 

reason you did not attend?  L Fisher, I just stated that, I don’t know if you heard me.  C Daines, I must not have.  Sorry.  8 
L Fisher, we were not aware that the meeting was happening on the day it was happening, because we were aware about 9 
the question of merging the two lots was going to have to be heard by Planning and Zoning rather than being mentioned 10 
in or being a part of the Development Review Committee or LUA.  C Daines, so you may have misunderstood when 11 
they said that they were continuing this meeting?  L Fisher, no I did not misunderstand it.  I assumed that the Planning 12 
and Zonings consideration of the proposal to merge lots that were so far from each other was going to determine 13 
whether the proposal or the conditional use permit was going to go forward.  So we were basing our logic only on that 14 
which has now been postponed twice.  C Daines, did you consider that you had an opportunity to make a written 15 
submission in between the two sessions?  L Fisher, well we made a very long submission in July three years ago and we 16 
have never had a reply.  There were eight of us that signed it and we have never had a reply.  So since several of us had 17 
tried to get Mayors, City Council Members, and other city officials to answer our original complaint and have never 18 
gotten them to do so we have become discouraged about being entitled to an answer to our complaint or with any 19 
assurances that our complaints are being dealt with.  Further more, as I have already said tonight, when I was in the 20 
process of answering a question Mrs. Bankhead proposed to me, I was stopped by her, it did not seem as if we were 21 
going to be heard at the meeting.  C Daines, when you say we do you include Mr. Frandsen in that since he was an 22 
original complainant in that?  L Fisher, certainly me and my husband Bob, but probably Mr. Frandsen.  And you asked 23 
me did I submit a written complaint in between the two sessions, it did not occur to me mostly because my very detailed 24 
written complaint submitted three years ago, which we refer to on numerous occasions, previous Mayors, some of the 25 
current council, some of the previous council, certainly Mrs. Bankhead, we have never gotten any response to our 26 
original complaint.  C Daines, were you aware that Mr. Frandsen had hired an attorney at the meeting on May 24

th
?  L 27 

Fisher, yes.  C Daines, did you consider that you had the same option to go and hire an attorney?  L Fisher, yes, I went 28 
to 14 attorneys and from here to Ogden and Salt Lake City and they all refused to represent us.  C Daines, that does not 29 
answer my question as to whether you considered it or whether you knew that was an option for you.  L Fisher, yes, I 30 
tried to hire 14 and finally found Mr. Fuller through a referral.  C Daines, and I am not asking you to get into the 31 
conversations you have had with Mr. Fuller.  L Fisher, we made tremendous effort and I don’t mind showing you the 32 
list if you ever want to see it.  You are on it.  C Daines, no, I am flattered, but no.  I don’t need to see the list.  J 33 
Chambers, I’m not on that list.  I don’t want to be on any list that Chris is on.  C Daines, I’m afraid Joe, we share lists.  34 
L Fisher, Mr. Carlston has referred to the fact that in the past Bob and I and others have complained to the city about 35 
things we thought were important enough to complain about.  We sued the city in two different law suits several years 36 
ago.  C Daines, I think now we are getting away from the question asked.  C Daines, but you still feel that you were 37 
denied due process of law even though you did not submit a letter or have an attorney represent you?  L Fisher, I did not 38 
have an opportunity to be represented in that first session.  C Daines, did you meet with Mr. Chambers on May 25

th
 with 39 

Mr. Frandsen.  L Fisher, yes.  C Daines, and he wasn’t your attorney?  L Fisher, most definitely not.  He has refused to 40 
be our attorney.  C Daines, I don’t have any further questions.     41 
 42 
7:15 took a break. 43 
7:35 called back to order. 44 
 45 
M Lewis, we would like to call for summaries on a number of issues that have been discussed.  We have several and if 46 
anyone else has some that need to be added to that we would like you to do that.  We are calling for summaries about 47 
due process, the issue of protected property interest, and the issue whether or not the information was provided within 48 
the 5 day period after the first letters went out and in that issue the only issue we can see that was brought up was the 49 
issue of the illegality of the conditional use permit.  C Carlston, can you repeat that last issue?  M Lewis, there is a five 50 
day cut off period which the complainants or whoever sent in information or requests for review of the things that were 51 
being discussed.  The only thing that we can see that was brought up after that time, C Call, before that time.  M Lewis, 52 
before that time was the illegality of the conditional use permit.      53 
 54 
L Fuller, what order would you like to take folks?  M Lewis, it doesn’t matter.  J Chambers, can I just ask for a point of 55 
clarification?  Normally in a process that we are the appellants, we have the burden of persuasion and we are allowed to 56 
give a presentation, the other side rebuttals, and then we get the final say.  I assume that type of procedure is what is 57 
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going to be employed here.  M Lewis, that’s fine.  We have no problem with that, but we would like to keep this to a 1 
minimum.  We don’t want to go over issues and then over again and then over again and over again.  Let’s just hit the 2 
issues and then the other side respond and then you finish it off.  L Fuller, just a clarification, after this body met there 3 
remains to be a bunch of items that have yet to be addressed, but some of us as attorneys have addressed them in our 4 
summaries.  Are the questions you just asked us now, does that mean some of the things you were interested in now you 5 
are no longer interested in them or do you still want us to address the original left over questions if you will from the 6 
last session?  M Lewis, I think we have made some decisions on some of those things so we don’t really need to go over 7 
them again.  That is from our stand point.  C Call, the main issue as I have visited with the board, they understood the 8 
materials submitted by Laura Fisher were originally outside the record and this is a record review they wanted to let you 9 
see what was submitted and respond if you wish to but they have no reason to plow that ground anymore.  L Fuller, 10 
right and if I could just offer more concrete example, one of the issues that I understood that the Appeal Authority was 11 
interested in was whether the proposed use was clearly incidental and secondary to the residential use and I didn’t hear 12 
that in the summary.  M Hubbard, one of the questions that the LUA has to answer and I guess this wasn’t clear to us, is 13 
that they feel that the use is clearly incidental and not secondary to the use of the development.  C Call, in other words, 14 
that goes to legality.  One of the statements that Mr. Chambers raise about ‘torching the code”.  So those are legality 15 
issues, is it a secondary use.  It is right on the face of the decision.  The idea that its incidental and secondary is right on 16 
the face of the record.  So those are legality issues.  Did the decision to comply with the ordinance and those kinds of 17 
arguments, the argument that Mr. Daines made about the interpretation or the ordinance, the use of land and the 18 
argument that Mr. Chambers made?  That’s part of it.  It’s all how you interpret the ordinance.  That kind of issue was 19 
raise before you.  L Fuller, ok, then the board would like to entertain some summaries on that issue as well.   20 
 21 
L Fuller, well I am happy to go first if you don’t mind.  For the record, Lyle Fuller, attorney for Dr. Fisher and Mr. 22 
Bissland.  I hope the appeal authority has had the opportunity to review our written submission we were invited to 23 
submit by the city.  In that submission we address the due process issue at some length.  We also second the written 24 
submission that Mr. Chambers submitted on behalf of his clients on those issues.  On the due process point, we’ve had 25 
additional testimony this evening on that point.  If I could summarize that and argue it as well I think it was clear that 26 
my clients and Mr. Chambers clients wanted to be heard before the LUA on this issue.  My clients had previously 27 
submitted a written complaint that details on several pages their objections about the counter top factory.  Obviously 28 
Mr. Chambers clients were interested in being heard as well.  I think the testimony was that they were never given the 29 
floor to have their say.  The Utah Land Use Code which is referred to as LUDMA states it clear that at least this body, 30 
the Appeal Authority must respect the due process rights of each of the participants.  I think that this body has made an 31 
effort to do that.  The City’s position seems to be that my clients and Mr. Chambers clients has had no due process 32 
rights until tonight when we walked in the door to this body.  That even if our folks weren’t allowed to speak at all, we 33 
had no right to because city ordinance states they can hold a public hearing or a public meeting.  To me, what the city 34 
ordinance means is you can do it either way, but as Mrs. Bankhead testified to, no one shows up.  Their not 35 
controversial.  It makes since to have just a public meeting in that since.  But what they should know is that when you 36 
have a written complaint before you, please object to it and are concerned about it.  I don’t think the city code of 37 
Providence, all due respect to the city code, overrides the constitutional protection of due process.  You have to give 38 
someone a minimum notice of hearing and a meaningful opportunity to be heard.  Dr. Fisher has explained in her mind 39 
that she has not been given a meaningful opportunity to be heard even though she was called on to answer a question 40 
asked to her.  Also, it’s a matter of good local government and fairness  in my view, if you have a controversial issue, 41 
why would you not want to take testimony from those that are directly impacted.  I understand that it may be public 42 
calmer if someone from the other side of town, but not from a neighbor that is directly effected.  As a practical matter 43 
the situation we are in now is everything that the LUA has done has been put into a box and delivered up to this body 44 
and your told you can only look what is in the box and that is the record.  Anything else put blinders on.  Well, we are 45 
here saying that we didn’t get a chance to contribute to that box in a meaningful way and that’s not fair.  That’s not due 46 
process.  There has been discussion in the written submissions about, that maybe our clients don’t have any due process 47 
rights  because we don’t have a protected interest.  Some of that gets into legal technicalities.  In our submissions we 48 
submit cases and Mr. Chambers submits case law as well.  We submit that neighbors that don’t have an impact able 49 
interest does in fact have due process rights even at the LUA level.  So we ask on that point we ask this body to return 50 
or remand this matter back to the LUA to have a full and fair hearing on the issues.  Maybe they will come to the same 51 
conclusion they came to before but who knows, that’s the point, who knows.  So we ask that this body return it back to 52 
the LUA for a full hearing on the issues.  If I could address some of the other issues. Assuming the Appeal Authority 53 
would like to go ahead and decide the issue before it merits tonight, there’s a decision in a submission from Mr. Daines 54 
about the five day cut off period.  The code says clearly secondary to the incidental use.  It’s in our view and mentioned 55 
in the complaint that it is fairly and the city objection not founded and should be overturned.  We think it simply 56 
stretches any meaning of incidental and secondary beyond what’s fair and reasonable to say that a counter top factory is 57 
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secondary and incidental to a home in a nice neighborhood.  Let’s call it what it is, a nice neighborhood.  People buy 1 
homes here for a reason.  Because they don’t want to necessarily be next door to a factory.  So why the factory?  Well, 2 
the history of that is not before this body.  But as I put in the letter, if someone has a swimming pool in their back yard 3 
and they use it with their family, that’s a primary use and then they want to hold swimming lessons, that’s a secondary 4 
use.  Its incidental to the primary use, it’s secondary to the primary use, but that makes since.  What in the record, 5 
nothing has been identified to me to my satisfaction anyways, that nothing in the record would suggest that the counter 6 
top factory is in fact secondary and incidental to the use of the home.  What’s the connection between the two?  If it’s in 7 
the record and I over looked it, I am sure Mr. Daines will bring it and mention it.  But I don’t see anything in the record 8 
so therefore the LUA decision was arbitrary, it was capricious, was not grounded in the record before it and it was 9 
illegal on that point as well.  With that, I will see the floor to Mr. Chambers and request refer the Appeal Authority to 10 
our letter and Mr. Chambers letter, as well as the written complaint by my clients before them unless there are any 11 
questions for me at this time?  No questions.   12 
 13 
J Chambers, the letter that I submitted dated August 23

rd
 contained my discussions as far as Frandsen’s protected 14 

property.  I think it is pretty clear based on the reading of Section 10-9a-704-2 in the Fox vs. Park City decision that an 15 
adjacent property owner is directly effected and has a protected property interest and should have been given the right to 16 
participate in a meeting like that that was held in May for the LUA.  If this body has any questions on that I would be 17 
happy to address it, but it seems to me it is pretty clear.  Even the Providence City ordinance 10-1-6D-2 requires the city 18 
to notify each property owner whose land is directly effected and to each adjacent property owner.  Even though the 19 
City recognizes this in other meeting held, let me talk to you about the illegality of the conditional use permit.  First off, 20 
I agree with Mr. Fuller’s observation of the absence of the record and of any insular use of the property.  To me the 21 
illegality of the conditional use permit and the due process argument duck tail hand in hand.  It’s easy for this body to 22 
brush past the due process concerns.  You can go ahead and take a statement.  I want to remind those people that are 23 
present that this is a public meeting not a public hearing.  In my business it is not necessarily what is said, but how it is 24 
said and the chilling effect it has on the body.  Me indicating that this statement chilled me to want to participate in the 25 
meeting.  The bottom line on this is, and I think everyone in this room really ought to be concerned about it, is the 26 
quality of the participation that citizens in this community can expect to have before a public body.  Whether or not that 27 
affects Mr. Frandsen, because he is an adjacent land owner, or whether it affects you.  The quality of due process that 28 
we all received, the quality of fairness and those are synonymous terms.  When I use the word fairness, don’t think I am 29 
talking about anything other than a meaningful opportunity to participate in the meeting in a meaningful manner.  30 
Certainly after the meeting I sent a letter expressing the concerns I have.  As an attorney, who wouldn’t do that?  But 31 
did we have the opportunity to meaningfully participate in that meeting in the way the constitution is set up and the 32 
answer to that is no.  We did not have an opportunity to present evidence.  Mr. Call has very carefully guided this board 33 
so that as we go around each of the various parties each of the parties has an opportunity to participate.  The LUA 34 
committee immediately through the chairman, and when I say this I mean no disrespect to Mrs. Bankhead.  I don’t think 35 
the city has given that body sufficient training.  You know the training you’ve received.  So if she didn’t turn the time 36 
over so that those present had an opportunity, I don’t think that is her fault.  It’s a training fault.  But at the meeting she 37 
very clearly made it a statement that it was a public meeting not a public hearing in a very forceful manner.  Such that 38 
neither Mr. Frandsen nor I tried to participate other than if a question was to be asked to us.  The proponents were 39 
allowed to come forward at this table and answer questions.  No questions were directed to us and at the conclusion of 40 
that meeting there was no opportunity afforded to us to put our evidence on.  The evidence is where we get our fairness.  41 
Because without an opportunity to put our evidence on before you, before that body you have no ability to review 42 
whether or not their decision is arbitrary or capricious.  Certainly if only one side gets to put their evidence on than that 43 
decision is not arbitrary or capricious from that side because there is no contrary evidence.  I think it would be a mistake 44 
for this body to focus on the fact that after the meeting we took steps to write a letter to state our standpoint.  That is 45 
after we were deprived the opportunity to put the evidence in.  I think it’s fixable.  I think that’s the interesting part of 46 
that.  I don’t care whether Mr. Fuller takes the position that this body has the ability to remand it back to the LUA for a 47 
full and fair complete hearing or whether or not Mr. Daines may take the position or Mr. Carlston takes the position that 48 
this body doesn’t have the ability to remand it back because this body certainly has the ability to find that the citizens in 49 
the form of Mr. Frandsen and the others didn’t have a full and complete ability to participate which will have the effect 50 
of going back.   I think it then sets a president so that all the citizens of the community have an opportunity in the future 51 
because then the LUA then understands that there are people out there.  There are people who are out there that are not 52 
directly effected by the decision and may not have a right to participate in that meeting and there are people that are 53 
directly effected by that issuance of the conditional use permit that in fairness in good government, whether you call it 54 
due process or meeting the constitutional standard are allowed to participate.  Then the citizens of the community they 55 
may not agree with the decision but at least they were afforded a full opportunity to participate so that that decision is a 56 
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fair decision to everybody.  That is what I am hoping this board will do.  I am hoping not only on behalf as a client but I 1 
am hoping that as a citizen and community member because I think that is the level we want to happen.   2 
 3 
C Daines, I appreciate your time and I will try to be brief.  Starting out with due process.  In terms of remand or 4 
whatever, if these people here, the appellants were deprived of due process then that makes the decision of the LUA 5 
illegal.  The question for you is whether this was illegal or not and this particular question, were they afforded due 6 
process or not?  Then the other question that I didn’t hear addresses by either of the other, Mr. Fuller or Mr. Chambers, 7 
did they have a protected property interest?  Let me talk first about the due process.  We don’t live it a due process state.  8 
That is, there are rights to due process, but people have the opportunity to exercise those rights.  Nobody shoves them 9 
down people’s throats.  They have the opportunity to exercise them.  Whether they exercise them or not doesn’t 10 
determine whether or not they were given the opportunity to exercise them.  In this situation, due process really consists 11 
of two basics.  Do people have notice of what’s going on?  If they have a protected property interest, do they have 12 
notice of what’s going on?  And do they have an opportunity to be heard by the decision makers on their arguments or 13 
pitches.  Notice is not a question here, because all of the people who are before you as appellants showed up or were 14 
represented at the meeting.  This meeting that started May 24

th
 and didn’t end until June 14

th
 they were present at the 15 

meeting.  All of them that are now complaining to you about having missed the opportunity to be heard, they were 16 
notified enough of the meeting that they showed up.  So, on the two things that constitute due process they had enough 17 
notice to show up.  They were all there when the first meeting adjourned.  They heard when it would be, the next 18 
meeting so there is not question that all these appellants were afforded notice on due process.  The next big question is 19 
did these folks have an opportunity to be heard?  The record is pretty darn clear that not only did they have an 20 
opportunity, but at least two of them, Mr. and Mrs. Frandsen exercised that opportunity by having their attorney, two 21 
days after the first session and before the meeting ended, write a letter to the LUA with his complaint about the meeting.  22 
Isn’t it odd that you have an opportunity to complain to the LUA about not having the opportunity to be heard?  They 23 
are hearing him on the complaint on the opportunity to be heard.  Mr. Chambers didn’t miss the opportunity to complain 24 
about his characterized, tortured lot scenario, and it has to go through the Planning Commission.  He wasn’t intimidated 25 
enough by Mrs. Bankhead’s comment, that this was a meeting and not a hearing that he didn’t put in his pitch.  The 26 
LUA considered it.  They had an opportunity to be heard.  At least the Frandsen’s knew that.  Dr. Fisher could not have 27 
failed to at least know that she could have been represented by council and to be heard.  So they were heard.  So I don’t 28 
get it that they were denied due process.  But we go back to this protected property interest.  It sounds kind of radical, 29 
but they didn’t have a right to due process anyway, because they did not have a protected property interest.  I think the 30 
best way to illustrate this is to understand that the LUA is not a judicial body.  You are.  You’re a quasi-judicial form 31 
here.  So you have to afford the parties before you due process with an opportunity to be heard.  But the LUA is like the 32 
building inspector.  It’s an administrative arm of the city.  Before the board was formed it was one person.  Does that 33 
person have to run around every time a permit is applied for, think of it as a building permit.  I as a neighbor might 34 
complain.  C Daines gives an example of why a neighbor might complain of another home being built and how it might 35 
detract from the other property.  Would that give them a due process right to come in and bug the building inspector?  36 
And to say they can’t have a permit?  And to have to make their pitch about their ability to have a building permit?  If 37 
that was required for every permit that was issued by the city whether it was a conditional use permit or building permit, 38 
the city would not be able to function.   That’s why in order to say you have a due process right you have to show that 39 
your vested property interests are affected.  We have had nothing but bald statements from council that this is somehow 40 
going to affect my value.  There wasn’t anything before the LUA that they had a protected property interest.  In fact, 41 
Mr. Chambers makes my argument for me when he talks about the rights of citizens all over Providence.  That 42 
somehow your suppose to figure out that everyone is suppose to come in and have a due process complain as to why 43 
they do or don’t like this conditional use permit that’s being granted on the other side of town?  That’s crazy.  You have 44 
to have a protected property interest.  That’s all I am going to say about due process and property interest.  Incidental 45 
and Secondary, what does secondary mean?  I think the root word is second.  Whether the LUA connected all the dots 46 
or not isn’t critical to upholding their decision.  They had evidence that the building and the business came second.  It is 47 
secondary to the home.  The home was built before 1997.  The first building that was built upon lot 5 was some kind of 48 
a shed and then the thing kind of morphed and developed and developed and became what it is today.  The business has 49 
developed over a long process of time, but the home was always there.  The headquarters of the business was always 50 
there in the home.  Another way to look if something is incidental to something think of it as a parasite and host.  A 51 
parasite is incidental to the host hopefully.  Most of the time.  If you take the host away, the parasite dies.  But if you 52 
take the parasite away, the host will continue and you don’t even know you have parasites.  So which of these things, 53 
the business or the home, in this situation, which of these came first and which could you take away without effecting 54 
the other?  I would submit to you that they had plenty of evidence to understand that if you took the home away the 55 
business wouldn’t be there.  But if you took the business away, the home would still be there and would still be 56 
functioning as a residence just like it was before the business ever came.  There is the evidence if you’re looking for 57 
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evidence of incidental and secondary.  It’s difficult to stay within your roll.  You’re not the advocate for either side.  1 
You have an appeal come before you that is as complicated as this.  You’ve got all these conditions.  I looked through 2 
the record and the idea that this is not incidental or secondary, that doesn’t appear anywhere in writing before the five 3 
days.  So it becomes a due process kind of an issue for us.  They have to shape up their appeal and come up with new 4 
reasons before we get going within the five days and they didn’t do this in writing.  Although I feel strongly that it is 5 
incidental and secondary, with plenty of evidence on the record I feel we shouldn’t even be talking about it because they 6 
didn’t raise it when they could have and should have and obviously they have read that, they knew about the 15 day 7 
deadline doing the appeal and with Mr. Chambers letters, they should have stated this is why it is illegal.  If they didn’t 8 
state it there then we shouldn’t be arguing about it.   9 
 10 
M Hubbard, I think we understand that was a problem on our part, the incidental and secondary.  That we didn’t quite 11 
understand our limits.  C Daines, then take it as a mild reminder that you fortunately do have to take any time in shaping 12 
up peoples appeals.   13 
 14 
C Carlston, as a threshold matter on the due process issue it’s got to be determined that the appellants have a protected 15 
property interest.  Now it’s the LUA position that they don’t have a protected property interest.  We have requested a 16 
specific property interest thing that we can grasp onto and say yes they do have a protected property interest, but the 17 
things that have been mentioned tonight is they haven’t been able to enjoy their property with this manufacturing 18 
business next door.  Or that they haven’t been able to make their presentation during the LUA meeting.  Or their 19 
property values might decline.  I would submit to you that those are protected property rights.  Due process is something 20 
that everyone should take as something that is very important.  The city certainly does and the city considered this issue.  21 
In determining whether there is protected property interest the United States Supreme Court says that appellants must 22 
demonstrate a cognizable interest.  Something that is recognized.  They went on to explain that it is something of 23 
entitlement and of benefit.  Now if we sit back and think, ok, the neighbors next door are making due process claims, 24 
what is their legitimate claim to entitlement?  What rights do they have a legitimate claim to entitlement to?  The things 25 
that have been proffered are use and enjoyment of their property and values declining, those two things specifically are 26 
not protectable interest.  How we determine what a protectable interest is, the United States Supreme Court says that the 27 
hallmark an individual entitlement of ground and state law.  So we look to state law as one of our sources to determine 28 
whether there is a protected property right interest.  Now LUDMA has been quoted several times this evening as a 29 
source for where due process has to be protected.  That is absolutely true on the appeal stage.  Now 10-9-a-706 requires 30 
the Appeal Authority to respect the due process rights participants.  There is nothing in state code or in city ordinance 31 
that says on an administrative level when a LUA making an administrative decision on a conditional use permit, that 32 
body has to afford due process rights.  Now Chris, Mr. Daines, hit the nail right on the head when he said that 33 
government would come to a screeching stop if that was the case.  If every administrative decision that the city had to 34 
make looking at, who here has a protective property right, who here do we have to give notice to, and what kind of 35 
hearing do we have to get, it would make the function of government nearly impossible.  So at the administrative level 36 
for acting on a conditional use application there is no due process requirement.  Now speaking to the incidental use of 37 
the business to the home.  This is an issue that the LUA wrestled with and one of the things that they wrestled with was 38 
that there is no definition of incidental.  If we get a hundred people in a room and ask them what incidental means, were 39 
not going to come up with the same answer twice.  Whether this business was incidental to the use of the home, no one 40 
is going to agree on that.  When we looked at the ordinance because there is no definition of it we looked at the limits 41 
that are built into the ordinance.  Those limits help insure that the use of the business remains incidental to the use of the 42 
home.  If you look at the conditions that were imposed, condition five the size of Custom Counter Tops building may 43 
not be increase or added to and customer traffic should not be more than six customers per day or 30 customers per 44 
week.  Applicant must take measures to make sure to make sure there is no smoke or fumes.  These are things that the 45 
LUA held onto to help make sure that the business remains incidental to the use of the home.  Another one of the 46 
arguments that has been made is a manufacturing facility, Custom Counter Tops, should not be in a single family zone.  47 
That is a policy decision that is there for the legislative body like the City Council to make.  The LUA has no authority 48 
what so ever to make.  They have to apply the rules and put them into place and that is what they did.  This application 49 
was presented as an application for conditional use under a light manufacturing use.  The LUA felt like this fell in under 50 
the definition of light manufacturing.  They couldn’t question whether that was a good policy decision, but had to apply 51 
the rules that were in place.   52 
 53 
Rebuttals: 54 
L Fuller, there are a few items I would like to mention directly to some of the items stated by Mr. Daines and Mr. 55 
Carlston.  This idea that government will come to a screeching halt if we give people their constitutional due process 56 
rights doesn’t feel very good to me.  I hope it doesn’t feel good to you either.  What most cities do is pretty simple.  If 57 
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you want a variance or a conditional use you have to notify your neighbors.  You can define it as those that live within 1 
100 yards or 200 yards.  You don’t have to roam far and wide or go door to door whether you care about this issue or if 2 
you don’t.  You just build it in your ordinance.  If you have a certain type of issue, people can show up or not and raise 3 
objections or not, but this idea that the government will come to a halt if you give people due process.  I don’t think that 4 
is the case at all.  As a matter of fact, I think that is why the city code says you can do an LUA meeting as a public 5 
hearing or a public meeting.  It’s right there in the code.  It recognizes in the code that there are sometimes you have to 6 
have a public hearing.  That is the only reason I could figure it would be in there.  Most of the time nobody will care, 7 
nobody will show up and the applicant will show up and it will be five minutes and it will be done.  But there are times 8 
when we have to let people have their say.  As to the protected property interest, again, what I hear the other attorneys 9 
saying is that we didn’t get enough stuff in the box about what our protected interest was.  Well we didn’t have a chance 10 
to put stuff in the box that’s the whole point.  We would have been happy to put evidence that people that sold their 11 
homes and how the factory influenced their property value.  As to incidental and secondary, with all do respect of Mr. 12 
Daines reading, I don’t agree with that context of secondary meaning second in time.  So it really doesn’t matter that if I 13 
have a home and I decide to put in a bomb making factory, as long as I do the bomb making factory after my home it is 14 
secondary to my home.  I don’t think that makes any since.  If you look in the ordinance, we are talking about homes 15 
and not disrupting a residential character of a neighborhood.  I don’t think that it is fair to just read that as second in 16 
time at all.  Again, the record may indicate that the home came first.  The code says ‘clearly’ incidental and secondary 17 
to the home.  I don’t think they meet that standard.  With regards to the objection that has been raised tonight about 18 
maybe we didn’t get all our arguments in and in a timely manner, again, I think if you look at the complaint that Dr. 19 
Fisher and the others filed, it says those things in other words, but in essence it’s a mute point.  Mr. Daines said, well 20 
it’s a due process issue for us, we should have a chance to know what we are facing on the appeal.  I came late to the 21 
party, I know that, but I knew what you were facing on the appeal?  At the end of the last meeting this body said, here’s 22 
the items we want to look at., 1, 2, 3, 4.  Find the stuff that goes with the issue that is clearly incidental and secondary.  I 23 
got an email from Terri Lewis from the City saying have those in by August 22

nd
.  Even if there way some problem with 24 

the initial appeal that was filed, maybe we didn’t say the right words in the magic way, this body has already gone past 25 
that.  If you have an issue, build it in your ord.  That is why it states in city code that LUA can hold a PH or a PM.  The 26 
other attorneys have stated that we didn’t get enough in the box, we didn’t get a chance to put anything in the box.  27 
Code says CLEARLY incidental and secondary to home.  You asked for the information on incidental and secondary so 28 
we provided it.   29 
 30 
J Chambers, I want to make sure that you understand one thing that Mr. Carlston has said.  He said the LUA position is 31 
that the appellants had no protected property interest.  What’s that short hand for?  That is short hand for they had no 32 
right to participate in the LUA hearing.  I want to make sure that you understand that the city advisors position is that 33 
my client and the other appellants have no right to participate in the LUA hearing.  We didn’t participate.  It’s 34 
interesting that that is his position and that was the position that was announced by Ms. Bankhead at the very beginning 35 
that it’s a public meeting not a public hearing.  She made that absolutely clear.  There was no opportunity for us to 36 
participate.  He is wrong and thankfully you have Mr. Call here and you can work this out.  My clients do have a right 37 
to participate in creating the record before the letter we submitted.  There’s a 2008 decision from the Utah Supreme 38 
Court that you heard Mr. Carlston say that the protected property interest is primarily a creation of state law.  Our Utah 39 
Supreme Court in a case called Fox vs. Park City hailed that the use and enjoyment of ones property is a sufficiently 40 
protected property interest.  So there is no question under Utah Law that there’s a protected property interest.  Fox dealt 41 
with a situation where a land owner found out that a building permit had been issued for an adjacent piece of property 42 
that the height level was going to interfere with the ability to have a view of the mountain.  Now the building permit is 43 
an administrative process which is what Mr. Carlston is saying the LUA is.  They are just administrative.  They don’t 44 
have due process.  That’s bull.  The Utah Supreme Court came back and said there is a problem.  Because we don’t 45 
normally give notice to the adjacent land owners when a building permit is issued.  But Fox did have a due process right 46 
and that right to due process began the minute they started work on the foundation.  We’re not going to require Park 47 
City to notify them a building permit got issued, but their on notice when it started.  The Utah Supreme Court analyzed 48 
that being an adjacent land owner that was a sufficient enough that the effect it would have on the use and enjoyment 49 
they would have on their own property that they had sufficient protected property interest to be given due process by an 50 
administrative body.  There should be no question in this case that an adjacent property owner like Mr. Frandsen and 51 
these other neighbors who are personally effected by this have a protected property interest that entitle them to 52 
participate in a creation of the record before the LUA.  There is no dispute between any of the attorneys that we have a 53 
right to appeal the decision.  No one said to you that we are not an effected property owner you don’t have a right to 54 
appeal the decision.  As I pointed out in the letter that I gave you, the decision in Fox, held that a right to appeal a 55 
decision is meaningless.  However, if the person possessing the right has no active or constructive notice of the decision 56 
issued.  Take a look at that.  Saying our right is meaningless if we don’t have a right to participate in the creation of the 57 
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record before the LUA.  Courts don’t reach that sort of result and you as a quasi-judicial body should not an absurd 1 
result no matter how much fluff and talk the attorneys want to give you.  Let me be brief on one point.  Mr. Daines said 2 
that we had an opportunity to participate.  That’s not the standard for due process.  Due process is to be considered in a 3 
meaningful hearing the concerns of the effected parties should be heard by a partials decision maker.  In a case called 4 
Dairy Product Services out of Wellsville, you are entitled to an opportunity to be heard in a meaningful manner.  And 5 
with all due respect, with the announcement at the beginning of the hearing that’s it’s a public meeting not a public 6 
hearing puts a very chilling effect on everybody’s ability to participate.  Such that we didn’t even bother going to the 7 
second one, we thought it was a waste of time.  Other than sending my letter out.  Now we missed because we weren’t 8 
given the opportunity, we missed the ability to put our evidence in the record.  And that is where our due process right 9 
was failed.  Now I think Mr. Daines miss heard me or was thinking about preparing his argument.  I am not saying that 10 
every citizen in Providence has a due process right.  I am saying as a goal every citizen should encourage, we all have 11 
due process rights in public bodies.  The thing is, as an adjacent land owner, as an adversely effected person in this 12 
neighborhood you have a protected property interest.  You have a right to participated in a meaningful manner before 13 
these public bodies and we didn’t have that opportunity.  We ask that you therefore find that it was unconstitutional an 14 
illegal. 15 
 16 
M Lewis, Mr. Chambers, you went to the meeting with Mr. Frandsen, you saw that it was going to be a meeting and not 17 
a hearing and yet you made no objection at that point in time as to the fact that you were not going to be heard.  You 18 
knew you weren’t going to be heard in the meeting, right?  J Chambers, are you saying, did you really know your rights 19 
were being violated?  Hell yes.  M Lewis, but you didn’t say anything?  J Chambers, no, I didn’t say anything because it 20 
would have put me out of order with the meeting.  They have the right to conduct the meeting the way they want to.  If I 21 
don’t agree with it, I don’t have to jump up and say you’re violating my constitutional rights.  I can simply wait and 22 
appeal and that’s what I’ve done.  M Lewis, and your appeal was put into the conditional use permit.  J Chambers, not 23 
all of it.  Because we didn’t have an opportunity to put in contrary evidence for that body to consider.  The letter was 24 
there, but not the opportunity to create the evidence which is the, with all due respect, that’s the meaningful opportunity 25 
to participate.   26 
 27 
M Lewis, we have sat here and the only issue that I see that is coming from the people is that we didn’t get a chance to 28 
talk in the LUA meeting.  Now I guess the question is, if we back off and say ok, let’s give it another shot then what is 29 
that evidence going to do as far as the LUA is concerned?  C Call, that probably isn’t an issue you need to worry about.  30 
If you decide there is a due process issue, you don’t have to worry about whether it’s going to change anything.  C Call 31 
gives the Appeal Authority advice.     32 
 33 
B Bissland, it was the incidental and secondary, I think that maybe that wasn’t included in one of the letters that is in the 34 
ordinance.  As you know, living in Providence if you go by a beauty shop that is on that street, you would have no idea 35 
that beauty shop was there.  There’s a taxidermy place in town.  You would have no idea there’s a taxidermy place 36 
there.  That’s what incidental and secondary means.  If you go down that road, it’s not what building came second it’s 37 
what you see and what you experience daily as incidental or secondary.  That is in the ordinance and it’s been brought 38 
up tonight.  So it’s not just due process.   39 
 40 
C Call, giving advice to Appeal Authority.   41 
 42 
8:40 taking a break. 43 
9:18 back in session 44 
 45 
M Lewis, we have made a decision.  P Masuyama, I move that the board uphold the conditional use permit as legal and 46 
not arbitrary and capricious.  Final findings of fact and conclusions of law will be prepared by our attorney for 47 
consideration and formal adoption, which we will do by circulating a draft that will be signed by all of us when we have 48 
approved the final form.  Our decision is not considered final until it is thus reduced to writing.  A copy of the final 49 
decision will be sent to all parties when it is published.   M Hubbard, second.   50 
 51 
Vote: Yea: M Lewis, M Hubbard, P Masuyama 52 
 Nay: None 53 
 Abstain: None 54 
 Excused: J Chambers, representing appellants 55 
 56 
Meeting adjourned at 9:20 p.m. 57 
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Minutes taken and prepared by Sheri Ward  1 
 2 
 3 
 4 
_______________________    _____________________ 5 
Mike Lewis, Vice-Chairman    Sheri Ward, Secretary  6 


