
CITY OF OGDEN
222 Riley Avenue, P.O. Box C

(785) 539-0311
Ogden, Kansas 66517-0843

Council Meeting

August 18, 2010

The Regular Meeting of the Governing Body for the City of Ogden was scheduled on
Wednesday, August 18,2010 at 7:00 p.m. in City Hall.

The meeting was called to order at 7:02 p.m.
The following members were present; Kenneth Carroll, David Ward, Ward Nations,

Rae Harris, Brian Still and Mayor Pence. Attorney Irvine was present.

Mayor Pence invited the public to present comments to the Governing Body.

Carroll moved to approve the Agenda. Seconded by Still. Motion carried.

Carroll stated that during the August 4, 2010 Council Meeting he commented that he felt that
the City Employees should receive a COLA increase and inquired since he recused himself
from voting, whether his comments cannot be placed in the minutes. Clerk commented that
there was no reason his comments cannot be included in the minutes. Ward inquired of
Attorney Irvine whether a Councilmember should refrain from voting and participating in the
discussion of an issue where there is a conflict of interest. Attorney Irvine commented that
where there is a conflict, the Councilmember should technically recuse himself from the
discussion by clearly removing himself from the discussion via sitting with the general
public. Attorney Irvine commented that as a citizen of the community where the public has
the opportunity to comment on the issue, the Councilmember may comment as long as it is
clear he/she is doing so as a member of the public and not as a policy maker.

Carroll moved to approve the minutes of the August 4,2010 Council Meeting. Seconded by
Still. Motion carried.

Patrick Cox-BG Consultants, present, informed the Council that he had contacted Rod
Geisler-KDHE who commented that he would be glad to come to a Council Meeting
although, if an official letter signed by the Mayor was received, he would immediately
forward it to the District Administrator of the Environmental Protection Agency (EPA).
Geisler commented that his comments would not be any different than those of Larry
Molder-KDHE as previously reported at the August 4, 2010 Council Meeting. Geisler
commented that the reason EPA would be notified is because EPA is the author and regulator
of all regulations related with water supply, treatment, distribution and wastewater treatment
and collection and also sludge management. KDHE has elected to enforce the water and
wastewater regulations, with the exception of sludge management, even though they are
federal regulations. Sludge management in Kansas falls under federal guidelines and
administration by EPA through 503 sludge regulations.
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Cox offered his professional opinion, in the best interest of the City, to recommend
that the Council deny any and all access and disposal of any foreign materials including
sludge into the treatment facilities and collection system.

Attorney Irvine inquired whether KDHE was expecting formal action by the Council
with regard to the issue. Cox replied that, as a minimum a motion and vote of the Council
would be adequate.

Nations moved to immediately discontinue the practice of allowing septic tank
haulers to dispose of sludge in the wastewater lagoons and sanitary sewer collection system
and direct Attorney Irvine to prepare an ordinance reflecting the prohibition of disposing
foreign material including sludge into the wastewater lagoons and sanitary sewer collection
system. Seconded by Harris. Motion carried.

Marvin Rodriguez-Building Inspector, present, commented that 2-3 months ago, Monte
Wedel-Riley County Planning informed him that Riley County is considering adopting the
International Residential Building Code and implementing a building inspection program.

Rodriguez stated that Wedel commented the County did not have the office space
available and hiring a full-time inspector would not be practical initially because of me low
volume of inspections expected to be performed, Wedel had contacted the City of Manhattan
requesting the services of their inspection department, and was denied.

Wedel proposed that the Council consider the County paying for four hours per day
for the services of the City's Building Inspector regardless of whether the time was devoted
to County related inspections. The County would pay for all costs associated with providing
inspection services for Riley County. Wedel estimated that the County would require the
building inspection service for approximately two years, at which time there should be
sufficient work to require hiring a full-time county inspector.

Still commented that he had contacted Wedel who said that the County was going to
accept applications for the position and hire the best candidate. Rodriguez stated that the
County would have to solicit applications should the City decide not to accept the proposal
from the County.

Ward inquired of Rodriguez whether the City paid him mileage. Rodriguez replied
no. Clerk stated that Rodriguez is paid a mileage allowance of $25 per pay period.

Harris commented that should Rodriguez injure himself, it would complicate the issue
of determining responsibility, the City or County. Harris commented that the situation could
become a quagwire of separation of resources, liability and unknown costs. Attorney Irvine
agreed that the situation would be complicated.

Carroll inquired whether Wedel could appear before the Council to clarify the issues
of concern regarding his proposal.

Still stated that in his experience with two organizations that attempted to split
responsibilities of an employee, the arrangement in both instances failed.

Ward moved to deny the request of Riley County Planning to use the services of the
City's Building Inspector to conduct building inspections in the unincorporated areas of the
County. Seconded by Still. Motion carried.

Mayor Pence informed the Council that Scott Wilson-Maintenance I will be taking military
leave time for a National Guard deployment to Africa for a period of one year beginning
January 2011. Mayor Pence requested the Council to consider a part-time position from now
until January 2011. The candidate would train during this time, CL."'1dwould become temporary
full-time in January 2011. This position could become permanent full-time in July 2011 with

2



August 18,2010

the possibility of a current employee retirement. Mayor Pence suggested that the Council
consider transitioning Anthony Womack from his position at the Swimming Pool into the
part-time position. Mayor Pence commented that the Council could consider hiring Womack
as the Swimming Pool Manager for the 2011 Season to facilitate some continuity with
Swimming Pool personnel.

Terry Morrand, Jr.-Foreman, present, commented that it would take about one month
to train someone to check the water wells and lift stations in order to enter the weekend
rotation. Morrand stated that he could use the additional part-time help cleaning ditches,
repairing streets, trimming trees, etc. during the September-December 2010 period. Morrand
commented that the part-time position could be 30 hours per week. Morrand stated that he
does not need the part-time position but could put the position to use.

Carroll questioned whether the position should be advertised. Ward commented that
the process of hiring should not be circumvented. Nations suggested soliciting employment
applications for the temporary full-time position in the last week of November 2010.

Ward suggested placing the topic of hiring a temporary full-time employee on the
November 3, 2010 Agenda. Council agreed.

Attorney Irvine submitted a draft of an Ordinance Amending Section 3-701 of the Code of
the City of Ogden, Kansas, Relating to Temporary Permits to Sell and Serve Alcoholic
Liquor Within the City.

Attorney Irvine commented that the present ordinance prohibits any person granted a
temporary permit by the State of Kansas to sell or serve any alcoholic liquor without first
obtaining a local temporary permit from the Council. Attorney Irvine stated that the
amending ordinance, in addition to the above, allows the Mayor to issue a temporary permit
to any person possessing a temporary permit by the State of Kansas to sell or serve any
alcoholic liquor at a private function at the Community Center.

Attorney Irvine stated that the State of Kansas issues Alcoholic Liquor Licenses and
the State has authorized local communities to issue Cereal Malt Beverage Licenses on their
behalf. Attorney Irvine commented that the draft ordinance would require modification to
allow the Mayor to issue a temporary CMB License to sell or serve CMB at the Community
Center and would not apply to alcoholic liquor. Events where alcoholic liquor would be sold
or served would require prior planning to include obtaining a temporary permit from the
State of Kansas and subsequent approval by the Council.

Attorney Irvine clarified the Council's direction that the ordinance would reflect that
the Mayor would have the authority to grant a temporary special event CMB License to sell
or serve Cereal Malt Beverages at the Community Center.

Harris inquired whether the City could pass the liability onto the person renting the
facility. The City's insurance agent will be contacted for additional information.

Carroll moved to table consideration of the ordinance until the September 1, 2010
Council Meeting. Seconded by Ward. Motion carried.

Attorney Irvine commented that the Bankruptcy Judge issued an order that may have limited
RlM Development's reorganization hopes.

Attorney Irvine stated that RlM Development has two primary financiers in the
project, CoreFirst Bank and Textron. CoreFirst provided funding for acquiring the property
and the beginning part of the improvements and has a mortgage on basically everything, land
and buildings. Textron was a subsequent financier and financed the building improvements
and holds a first mortgage on the 72 units owned by RlM Development. CoreFirst holds the
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second mortgage on the 72 units. On everything else, CoreFirst holds the first mortgage and
Textron holds the second mortgage. Prior to filing for bankruptcy by RIM Development,
Textron filed a petition to foreclose on their interest in the real estate including the 72 units.
Once a bankruptcy petition is filed all debt collections cease, referred to as the 'automatic
stay'. Therefore, Textron could not proceed under foreclosure against the 72 units. Textron
file a motion in the bankruptcy proceedings for a release of the automatic stay where they
seek permission from the Bankruptcy Court to proceed with foreclosure in Riley County
District Court. The order issued by the Bankruptcy Judge gave Textron relief from the
automatic stay so Textron may proceed with foreclosure. Attorney Irvine commented that
the attorney for CoreFirst doesn't know whether Textron will proceed with foreclosure.
Attorney Irvine commented that foreclosure could take anywhere from 3 months to 18
months.

Attorney Irvine commented that under the reorganization plan the City was to receive
all of the unpaid 2009 Special Assessments. Attorney Irvine commented that after the
foreclosure process there is a Sheriff's Sale and a redemption period after which payment of
the taxes and special assessments are paid in full by the purchaser of the property. Receipt of
the special assessments under the foreclosure will come later than if received through the
bankruptcy reorganization plan. Attorney Irvine commented that the confrrmation hearing
for the reorganization plan is set for September 7, 2010 and if approved, payment of the
special assessments by RIM Development would occur within 30 days of approval.

Attorney Irvine commented that Textron did not list Riley County on their petition of
foreclosure which normally is done and Craig Cox-Riley County Assistant Counselor will
file a motion to intervene which will protect the City's Special Assessments. Attorney Irvine
stated that CoreFirst was also not named in the foreclosure.

Attorney Irvine stated that today the City received $34,269.96 as payment on the
Letters of Credit (LOC) from CoreFirst. The checks were dated February 22, 2010.
Attorney Irvine commented that there are legal issues related to the LOC. A meeting has
been scheduled on August 31, 2010 at 10:00 a.m. in City Hall with CoreFirst's Attorney.
Attorney Irvine stated that by accepting the LOC payment in no way resolves the issues
related to the interpretation of the LOC resolution and CoreFirst has been made aware of this
and is in agreement. Attorney Irvine stated that the $34,269.96 LOC payment is unrelated to
the LOC that are at issue. Attorney Irvine commented that there are 11 LOC and the City has
drawn upon 9 LOC and prepared separate requests on each LOC. CoreFirst honored 6 of the
requests and refused 3 ofthe requests. Attorney Irvine commented that the first thee LOC
that were issued by CoreFirst do not conform identically with the fmancial policy in the
City's LOC resolution. The basis of the dispute lies in the discrepancy between the LOC
language and the resolution language, where CoreFirst is suggesting they are entitled to
100% release of the LOC based on the language in the LOC and the City's position is
CoreFirst is entitled to 50% release of the LOC based on the policy outlined in the resolution.
Attorney Irvine stated that the request to draw upon the LOC were for the first half of the
2009 Special Assessments. Attorney Irvine commented that a second request should be
made on the second half of the 2009 Special Assessments.

Attorney Irvine commented that Riley County is seeking to have the interest and
penalties of the unpaid special assessments waived. Riley County would typically receive
any interest and penalties owed.

Attorney Irvine stated that Fortney Development owns 16 units and has not paid their
taxes and special assessments either, but they are not a part of the Bankruptcy or of the
foreclosure.
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Ward left the meeting at 8:31 p.m. and returned to the meeting at 8:33 p.m.

Attorney Irvine commented that the Kansas Department of Commerce (KDOC) sent a letter
informing the City that $8,500,000 of Recovery Zone Facility Bond authority has been
allocated for the Aventura project. The Aventura project consists of constructing an 84-room
Lexington Hotel and Suites in River Trail Unit 8. To accept the award, the City is requested
to return the Recovery Zone Bond Notice ofIntent to Issue form by August 31, 2010. Ed
Serrano-KDOC commented that the deadline is more of a guideline and not absolute.

Attorney Irvine stated that the City would be a conduit for the issuance of Industrial
Revenue Bonds that would be used to finance the construction of the hotel and the City
would have no legal obligation or responsibility for payment of the bonds. Attorney Irvine
stated that the financing ofthe infrastructure improvements, i.e., streets, water, sanitary sewer
and storm drainage would be the responsibility of the City by issuing General Obligation
Bonds and placed against the property as a special assessment. Clerk commented that the
River Trail Unit 8/Cimarron Extension project consists of 5 lots, one of which the hotel is
proposed to be built. The City has recently issued a GOB in the amount of$210,000 for
engineering costs for River Trail Unit 8 and the remaining improvements were estimated to
cost $771,000. The entire $981,000 would be assessed equally against the 5 lots. Clerk
commented that the owners of the hotel may pay their special assessments but the historical
record ofRlM Development, the owners of the remaining 4 lots, indicates the special
assessments would not be paid. Clerk commented that John Haas-Ranson Financial
Consultants suggested that the Council may consider modifying the financial policy
resolution requiring Letters of Credit to limit the exposure to the City. Attorney Irvine
suggested that as an option the developer could finance the infrastructure improvements
themselves.

Attorney Irvine commented that the developer couldn't proceed without the City
designating the area as a Recovery Zone and return a completed Recovery Zone Bond Notice
of Intent to Issue form. Attorney Irvine commented that not enough information has been
submitted to make a decision for or against. Attorney Irvine stated that if the developer
believes that the project is viable, then the developer should be willing to make a presentation
before the Council at the September 1, 2010 Council Meeting.

Attorney Irvine recommended that Michael Noble-Aventura be contacted requesting
that he make a presentation before the Council with all the information that the Council
would want, otherwise the Council is not going to consider the project. Council agreed.

Attorney Irvine stated that Kim Bell-Gilmore & Bell has concerns regarding the
legality of RlM Development's association with Aventura, Inc. and whether that would
qualify under the circumstances.

Ward inquired whether RlM Development could continue their practice of developing
the area while the bankruptcy proceedings are continuing.

Mayor Pence stated that the Boy Scouts are requesting use of the limestone building in the
City Park for storage.

Ward suggested that the request be brought before the Council for annual review and
consideration. Council agreed.

Garroll moved to approve the use of the limestone building for storage by the Boy
Scouts and the request shall be reviewed and considered on an annual basis. Seconded by
Still. Motion carried.
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Harris commented that she has reviewed the bills of the month and found them acceptable.

Harris moved to recess into Executive session'i until 9:22 p.m., for nonelected personnel
issues. Seconded by Carroll. Motion carried.

Nations moved to return to the Regular Session. Seconded by Carroll. Motion carried.

Nations moved to recess into Executive Session, until 9:45 p.m., for nonelected personnel
issues. Seconded by Carroll. Motion carried.

Nations moved to return to the Regular Session. Seconded by Harris. Motion carried.

Nations moved to table filling the City Treasurer position until the September 1, 2010
Council Meeting. Seconded by Still. Motion carried.

Ward commented that there are photographs of a Champion Builders trackhoe traversing 13th
Street, 14thStreet and South Walnut Street around the Elementary School. Attorney Irvine
stated that the damage to the asphalt in the 200 Block of 14thStreet was brought to the
attention of Attorney Dick Seaton-USD #383 Counselor with the understanding that before
Attorney Seaton and himself would get involved they woule let the negotiations continue
until there is a failure to reach an agreement.

Nations commented that the grass along the west side of the Howe property located in Block
52, Lots 7-16 is in violation of the ordinance.

Still commented that the Public Affairs Office at Fort Riley has invited area builders,
developers and financiers to a Housing Summit on August 23,2010 from 1:30 p.m. to 3:30
p.m. The basis of discussion will be projected housing needs and affordable housing for
soldiers and their families. Still commented that only a select few builders and developers
are notified about housing issues regarding Fort Riley. Still suggested that this invitation
should be circulated to all builders and developers because the impact to the area could be
significant. Still commented that Fort Riley is looking for builders to construct additional
housing on the base. Still commented that the initial plan was to increase housing on the post
from 3,200 to 3,700. Still commented that the plan now is to increase military housing to
6,000 or 7,000. Still stated that would be devastating to area housing development.

Attorney Irvine commented that Junction City has indicated support for additional
housing at Fort Riley. Attorney Irvine commented that Fort Riley's justification is that
housing in the surrounding area is too expensive.

Ward warned the Council that the proposed Comprehensive Plan refers to affordable
housing, which could be interpreted to mean subsidized housing.

Mayor Pence wished to recognize and thank Pam Gieber for her efforts towards the
dedication of the City Park Ballfield to Anne and Glenn Puett on August 14,2010.

Mayor Pence strongly suggested the Council critically review the proposed Comprehensive
Plan. Attorney Irvine commented that the Comprehensive Plan 'will go before the Planning
Commission on September 13,2010 for final approval and then presented to the Council for
consideration at the October 6, 2010 Council Meeting.
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Carroll moved to adjourn the meeting. Seconded by Still. Motion carried.
Time: 9:54 p.m.

Vincent L. Kramer II
City Clerk
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