
CITY OF OGDEN
222 Riley Avenue, P.O. Box C

(785) 539-0311
Ogden, Kansas 66517-0843

Council Meeting

August 4,2010

The Regular Meeting of the Governing Body for the City of Ogden was scheduled on
Wednesday, August 4, 2010 at 7:00 p.m. in City Hall.

The meeting was called to order at 7:01 p.m.
The following members were present; Kenneth Carroll, David Ward, Rae Harris,

Brian Still and Mayor Pence. Attorney Irvine was present. Ward Nations was not present.

Mayor Pence invited the public to present comments to the Governing Body.

Ward moved to approve the Agenda. Seconded by Carroll. Motion carried.

Carroll moved to approve the minutes of the July 21,2010 Council Meeting. Seconded by
Still. Motion carried.

Mayor Pence opened the Public Hearing for the purpose of hearing and answering objections
of taxpayers relating to the proposed use of all funds and the amount of ad valorem tax for
the 2011 Budget.

John Welch-Sink, Gillmore & Gordon, present, commented that there was a slight
increase in the Employee Benefit Fund mill levy to cover the employer share of payroll taxes,
KPERS contribution and health insurance.

Welch commented that the Bond & Interest Fund mill levy was increased slightly, but
not to the extent to cover the cost of unpaid special assessments of the River Trail
Development and Springer Addition. Welch commented that there is a contingency factored
into the General Fund to make the Principal & Interest payments of the General Obligation
Bonds associated with the River Trail Development and Springer Addition improvements.

Welch stated that overall the City's mill levy increased by 1.873 mills. Welch
estimated that the increase in taxes on a $100,000 home would be $6.00.

Mayor Pence closed the Public Hearing.

Ward moved to adopt the 2011 Budget as prepared by Sink, Gillmore & Gordon. Seconded
by Still. Motion carried.

Ward moved to adopt Ordinance #658 - Attesting to an Increase in Tax Revenues for Budget
Year 2011 for the City of Ogden. Seconded by Still. Motion carried.

Charles McDaniel, present, requested an Occupational License for DCMAC, LLC at 202
Riley Avenue. McDaniel commented that the business would provide retail clothing, music,
a hair studio and nail shop.
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Ward moved to grant Charles and Dylan McDaniel an Occupational License for DCMAC at
202 Riley Avenue provided that all regulations are complied with. Seconded by Carroll.
Motion carried.

Jimmy Bond, present, requested a Food Service Permit for Ogden's Backyard Bar-B-Q at
304 Riley Avenue. Bond stated that the food is prepared at 102Y2 South Walnut Street and is
served at 304 Riley Avenue. Bond stated that KDHE and the Kansas Department of
Cosmetology has conducted an inspection and have said everything is fine.

Harris stated that Kansas Administrative Regulation No. 28-24-14 (Relating to
Examination and Registration of Cosmetologists and Beauty Shops) prohibit in any area of
an establishment in which consumers are provided service the eating or preparation of food.
Bond commented that his manual states the prohibition relates to the work area. Bond stated
that a partition divides the salon from the food serving area. Bond stated that he has
completely separated the food area from the cosmetology area. Mayor Pence commented
that the areas are separated by a portatble multi-fold partition.

Ward commented that he has concerns regarding parking for the food service patrons.
Ward commented that in the area, parking is available for the salon patrons and tenants of the
apartment building. Ward inquired where is the parking for the patrons of Ogden's Backyard
Bar-B-Q at 304 Riley Avenue. Bond stated that Article 16 of the Zoning Regulations
addresses parking in commercial situations and has apparently not been an issue in granting
Occupational Licenses. Bond cited the request by Charles McDaniel for an Occupational
License where he has no off-street parking. Marvin Rodriguez-Zoning Administrator,
present, commented that the Planning Commission required the owner of the apartment
building at 102 South Walnut Street, Rahim Borhani, to designate off-street parking along
the south and east sides of the building. Rodriguez commented that the designated parking
has not been installed. Ward stated that Borhani has not followed thru with installation of the
parking for the apartment building.

Bond commented that food is served from 11:00 a.m. to 2:00 p.m. but the majority of
the customers order food to-go, Bond commented that there is enough space for four
yehicles in front of 102YzSouth Walnut Street and away from the apartment building. Bond
explained that the food service is a marketing strategy to encourage people to buy
cosmetology services during their lunch hour. Bond commented that he was unaware that he
needed a license because his primary revenue is generated from the cosmetology business.
Bond cited Chapter 5, Article 101 where incidental work for remuneration generates less than
50% ofhislher is exempt from procuring a license. Bond commented that he would consider
himself fortunate if the food service business broke even. Bond stated that he has a five year
lease for 102Yz South Walnut Street and lease payments regardless and therefore decided to
operate the food service to offset its expense with the increased revenue from the
cosmetology business. Bond commented that though he was not able to make a successful
business from the 102 Y2 South Walnut Street location, it did not release him from the lease
obligation.

Rodriguez stated that Article 9-701 (a) of the Zoning Regulations requires all goods
produced on the premises shall be sold at retail on the premises where produced.

Rodriquez commented that when the original license was granted to Ogden's
Backyard Bar-B-Q at 102Y2 South Walnut Street the business was a carry-out operation but
with the customer being able to consume food at 304 Riley Avenue, customers will be
parking for longer lengths of time. Bond commented that was not entirely true because
customers were able to eat at the patio before his present request.
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Bond commented that when Borhani remodeled the apartment building, Borhani
owned the north 60' of Lots 1& 2 and the ~orth 60' of the east 5' of Lot 3 in Block 18.
Since that time, Borhani purchased the slouth 60' of Lots 1& 2 and the south 60' of the east
5' of Lot 3 in Block 18. Bond stated that J. his lease of 102VzSouth Walnut Street, he has
been allowed to use the patio area, small shed-like building and the area up to 104 South
Walnut Street. I

Bond commented that he is being held to a standard beyond which other applicants
for an Occupational License are being hbldlto. Mayor Pence stated the other businesses that
Bond cited as examples are located alon~ Riley Avenue and the site being addressed as a
parking concern is along South Walnut Street where there is no public parking. Bond
commented that the Zoning Regulations does not specify Riley Avenue for parking
requirements rather refers to commercial establishments.

Mayor Pence commented that a pre~ious applicant was required to provide an
architectural parking plan as a precedent aJd therefore maybe that is what should be required.
Bond commented that if the Council wished, he would mark the designated parking area for
the business. I

Mayor Pence inquired of Attorney ~rvine whether the Council could grant the Food
Service Permit considering Article 9-701 (a) of the Zoning Regulations requires all goods
produced on the premises shall be sold at retail on the premises where produced. Attorney
Irvine commented that the Zoning Regulat~ons do not define 'premises'. Attorney Irvine
commented that because of the ambiguity, if the business is of the same lot it could be
construed to be the same premises. I I

Bond offered to provide a drawing depicting how the space he is leasing could
accommodate customer parking. Ward was concerned should the business become so
successful that parking becomes the issue again, Bond replied that if the business would be
that successful he would probably considerlpurchasing the adjacent lots to the west, Block
18, west 25' of Lot 3 and all of Lot 4, remove the structure and create a parking lot.

Harris moved to grant Jimmy Bond a Food Service Permit for Ogden's Backyard
Bar-B-Q at 304 Riley Avenue. Seconded by Carroll. Carroll and Harris voted in favor,
Ward and Still voted against. Mayor Pence voted against to break the tie by stating that he
would prefer Bond provide a drawing of th~ parking solution. Motion failed.

Carroll moved to grant Jimmy Bond a Food Service Permit for Ogden's Backyard
Bar-B-Q at 304 Riley Avenue, provided that Bond submit a parking solution, and that all
regulations are complied with. Seconded iYHarris. Motion carried. Ward voted against.

Mariah Bracebridge-Community Center Coordinator, present, commented that previously
anyone desiring to dispense or sell alcoholic beverages at an event at the Community Center
they were required to obtain a host liquor l~ability insurance rider from their insurance
carrier. This rider is no longer available from insurance carriers. Bracebridge contacted the
City of Manhattan regarding their policy. As a result, the patron would be required to sign a
hold harmless agreement and pay an additional deposit to dispense alcoholic beverages at
their event. If alcoholic beverages were to be sold at the event, the patron would be required
to obtain a temporary special event alcoholic beverage license from the Council. Caterers
would be required to provide proof of iJsu~anee and would be required to post their State of
Kansas issued license. Carroll stated thAt Chapter 3, Article 301 requires the issuance of a
temporary special event license to sell or sdrve alcoholic beverages.

Carroll inquired that should a situation occur where there was insufficient time for a
patron to obtain the license before the e1ent would take place, is there a method to expedite
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the issuance of a license. Attorney Irvine L=ented that the Council would have to
delegate the authority. Clerk commented that the delegating of authority could only apply to
events held within the Community Center and the Council would reserve the granting
authority for all other events to themselves. Mayor Pence suggested the authority could be
given to any two of the Mayor, Community Center Coordinator or City Clerk.

Ward commented that the City should not provide an inexpensive facility for groups
whose sole purpose is to seek a 'party howle' environment.

Council directed Attorney Irvine to prepare an amendment to Chapter 3, Article 701
where there would be an exception to the general rule that would permit somebody to grant a
temporary special event license for private events to serve or sell alcoholic beverages at the
Community Center.

Steve Dehart-Riley County Health Department, present, stated that he is a resource for the
Council and would answer questions.

Ward stated that upon the Clerk contacting Larry Molder-KDHE regarding what
specific conditions would be placed on the City's wastewater permit should the Council
decide to allow septic tank sludge to be deposited in the wastewater lagoons, Molder replied
that he would recommend to the permitting section ofKDHE: 1) require monthly sampling,
2) testing of additional constituents, 3) City must formulate and implement a QA/QC plan,
4) require the testing of each load deposited into the sanitary sewer system and 5) require
City Personnel to be present during each deposit event.

Dehart stated that the contents from the digester is anaerobic and is being deposited
into a wastewater lagoon which is anaerobic. Dehart stated that septic tank pumpers are
prohibited from hauling toxic/hazardous waste, Leon Smith-AAA Septic, present, stated that
he only deposits into the lagoons what he collects in the immediate area of Ogden because of
the proximity. Otherwise, Smith deposits sludge into the wastewater treatment facilities of
Manhattan and Geary County based on the proximity ofthe customer.

Carroll commented that the City would experience additional costs to comply with
the permit regulations should the Council decide to continue the practice of allowing the

_depositing of sludge in the wastewater lagoons.
Patrick Cox -BG Consultants, present, commented that the lagoon system is not a

continuous discharging facility, and sampling would be conducted only at the time of
discharging.

Mayor Pence questioned the practicality of sampling every load of sludge and waiting
days for the results all the while Smith cannot deposit the load until the results are received.

Cox commented that KDHE has made the situation worse by imposing conditions on
permits, which in turn limits the disposal of septic tank sludge. Cox commented that what
KDHE is attempting is to document a liability trail in order to assess liability to somebody in
the event something would happen.

Consensus of the Council agreed to invite Rod Geisler-KDHE to a Council Meeting
to explain their position and answer questions.

Cox commented that in the discharge testing process there are seasonal and maximum
parameters that normal residential waste can meet easily. Cox commented that a continuous
discharging facility means that the influent rate into the lagoons is equal to the effluent rate
(discharge rate) of the lagoons. The system is designed to detain the wastewater ~or 120-150
days for processing before discharging into the Kansas River. The City's system Iwould be
an intermittent discharging facility because of various factors such as weather co ditions,
evaporation rate, loading, etc. Cox stated that testing is done only when dischar g,
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however the permit will state quarterly testing as a minimum but if the system is not
discharging there would not be anything to test.

Terry Morrand, Jr-Foreman, present, informed th-eCouncil that during the remodeling of the
Ogden Elementary School the pavement in the 200 Block of 14thStreet has been damaged.
After a meeting with Champion Builders and John Mayberry-USD 383, it was requested that
Shilling Construction Company be contacted for a cost for repairs. Shilling Construction
Company quoted a price of $32,760 to remove the existing pavement, recompacting the
subgrade and install 4" of asphalt. During a second meeting with Champion Builders and
Mayberry, the cost was presented and it was decided that unit prices would need to be
segregated to determine the direction for repair of the street. All parties present agreed that
other options would be investigated once unit pricing was available. Champion Contractors
commented that they would be responsible for replacing the asphalt over the excavation to
install a water service line across 14thStreet and patching several damaged areas in the 200
Block of 13thStreet.

Ward commented that he would like a decision made prior to Champion Builders
being released from their contract.

Attorney Irvine commented that the theory of liability considers the variables of no
truck route designation, road weight limitations and use of non-highway equipment on the
residential streets.

Attorney Irvine commented that he would contact Counsel for USD 383.

Terry Morrand, Jr.-Riley County Fire District, present, requested permission to use the
Swimming Pool Bathhouse to conduct a simulation smoke exercise during the Fall Festival
on August 14,2010. Morrand commented that several exercises would be conducted
throughout the day. The Swimming Pool would have to be closed to conduct the exercise.

Consensus of the Council agreed to close the Swimming Pool on August 14,2010 in
order for the Riley County Fire Department to conduct their exercises during the Fall
Festival.

Terry Morrand, Jr.-Foreman, present, commented that the City Park Ballfield dugouts will be
stained, George Dillon has volunteered to touchup the concession/scorekeepers building, and
maintenance to the infield will be done all before the dedication ceremony.

Morrand commented that he is preparing a list of traffic signs that need replacing and
prioritizing their installation.

Clerk commented that annual Budgets must be certified to the County Clerk by August zs",
but the County needs time to prepare the tax statements that are mailed in November.
Therefore the deadline could be extended only until October 1st.

Carroll moved to adopt Resolution 08-04-1 O-A - Requesting That the Kansas
Legislature Study the Viability of Changing the Deadline Required By Municipalities to
Annually Certify Their Ad Valorem Tax. Seconded by Harris. Motion carried. Ward voted
against.

Mayor Pence suggested that annual employee evaluations be conducted by February 15thso
that a new mayor would have almost an entire year to observe the performance of the
employees before conducting evaluations.
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Ward moved to conduct annual em~loyee evaluations due before February 15th to be
based on the previous calendar year January 1st thru December 31 st. Seconded by Still.
Motion carried.

Mayor Pence commented that the Council should officially decide whether toaward the 2010
COLA increase, since a quorum could not be maintained when the issue was originally
considered.

Ward moved not to award a COLA' crease for 2010. Seconded by Still. Motion
carried. Carroll recused himself from the ote.

Ward moved to recess into Executive sessi~n, until 9:59p.m., for nonelected personnel
issues. Seconded by Harris. Motion carried.

Harris move to return to the Regular sessiol. Seconded by Carroll. Motion carried.I .
Attorney Irvine commented that he spoke with Michael Noble of Aventura, Inc. about what
transpired at the July 21, 2010 Council MeJting and suggested that if he was serious about
the project that he should make a presentatifn before the Council at the August 4,2010
Council Meeting. Noble commented that hf would like to continue the conversation with
Attorney Irvine within the next week but no further contact was made.

Attorney Irvine requested that a discussion legarding the RIM De~elopment Bankruptcy
Reorganization Plan be placed on the Augu~t 18, 2010 Council Meeting. Attorney Irvine
commented that he would be asking the CO}lllcilto take an official position on the
reorganization plan. Attorney Irvine statedlthat the Reorganization Plan is set for
confirmation by the Bankruptcy Court on September 7, 2010. If confirmed, RIM

t Development has 30 days to pay their oblig~tions as outlined in the plan, i.e., the 2009
Special Assessments. Attorney Irvine commented that because the special assessments were
not paid in a timely fashion, penalties and interest have accrued and one question would be

, whether those would be paid considering t~at they were not included in the plan to be paid.
Attorney Irvine commented that he would 90ntact Riley County with regard to the
Commissioner's position on waiving payment of the penalties and interest.

Attorney Irvine stated that the Bankruptcy Court distributes ballots to all creditors to
record their vote to approve or reject the R4organization Plan. Attorney Irvine stated that the
City does not have a vote because Riley County is to whom the taxes are paid. Attorney
Irvine commented that Riley County would listen to what the City's position is regarding the
Reorganization Plan.

Ward commented that he wanted to revisit limiting the Mayoral authority and consideration
of a Charter Ordinance in the near future. Ward commented that filling officer positions
should be done through an application and interview process rather than the appointive
procedure. Attorney Irvine commented tha~when the Agenda would allow approximately
one hour to devote to the topic he would be eady to make the presentation.

Harris commented that she has noticed the exterior brick on City Hall needs maintenance.
Clerk stated that he has contacted Randy Whod for a quote but has not received it.
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Still inquired of the status of measures taken with regard to the Howe Mobile Home Court.
Attorney Irvine commented that he is still J. the process of handling the issue.

Still inquired whether J & K Contractors wire using the dirt that is located within the
ballfield located near the City Pond. Clerk Fommented that the contractor needed some dirt
to fill in the low areas of the wastewater lagoon before installation of the liner. Clerk
commented that the contractor is waiting fOI the lagoons to drain and dry before removal of
the sludge in two cells and installation of t,e liner in the third cell.

Mayor Pence inquired when the Council desired for the City Park ballfield dedication to be
scheduled. Council agreed that approximately 7:30 p.m. on August 14,2010 would be
appropriate.

Mayor Pence commented that Mariah Bracebridge-City Treasurer has commented that the

:~i~~~~ ~:;:r ~~elo~~i~~~fy :~~~~~:t:to~!~~~t~:n~ ~~=~:~~:~t~~;~~r~~:a~~~
I

Office Assistant has indicated that she would incorporate those duties along with her present
duties. Clerk commented that Pence would expand her duties to include City Treasurer. The
duties of the City Treasurer are part-time.

Carroll inquired whether the position should be advertised to solicit applications.
Still commented that filling the part-time pdsition may result in a decrease in the quality of
work being done. I

Attorney Irvine commented that reassignment of an employee's duties could be
considered appropriate and justifiable. I

Mayor Pence requested that filling the position of City Treasurer be place on the
August 18,2010 Agenda.

Clerk commented that the Boy Scouts have inquired whether the Council would allow them
use of the old limestone well house located ~nthe southeast comer of the City Park for
storage of their equipment. Clerk commented that the Foreman has indicated that he has no
need of the structure. Council directed that the request be placed on the August 18,2010
Agenda.

Carroll moved to adjourn the meeting. Seconded by Still. Motion carried.
Time: 10:36 p.m.

Vincent L. Kramer II
City Clerk
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